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I. INTRODUCTION

A. Main Question On Appeal

{s the licensee in a quasi-criminal professional license disciplinary action
entitled {o the same Fourth and Fifth Amendment protections and privileges,
as appropriately enhanced by the Washington State Constitution, as the accu-
sed 1n a criminal case, regarding the absolute right to remain silent and privi-
lege against self-incrimination without risk of sanction and adverse inferen-
ce, and the protection of testimonial private records absent a search warrant?

B. Why Quasi-Criminal Actions Are Considered As Criminal
Cases For Purposes Of The Fourth And Fifth Amendments

Almost 130 years ago, the U.S. Supreme Court recognized and ingrained
in the constitutional common law the unique attributes of quasi-criminal
actions and the reasons why they are co-equal with criminal cases as to
certain fundamental constitutional rights, privileges and protections.

[This case of forfeiture of private property to the government for
claimed non-payment of import duties 1s] not technically a criminal
proceeding, and neither, therefore, within the literal terms of the
fifth amendment to the constitution any more than it is within the
literal terms of the fourth. Does this relieve the proceedings or the
law from being obnoxious to the prohibitions of either? We think
not; we think they are within the spirit of both. We have alrcady
noticed the intimate relation between the two amendments. They
throw great light on each other. For the unreasonable searches and
seizures condemned in the fourth amendment are almost always
made for the purpose of compelling a man to give evidence against
himself, which in criminal cases is condemned in the fifth amend-
ment; and compelling a man in a criminal case to be a witness
against himself, which is condemned in the fifth amendment,
throws light on the question as to what is an unreasonable search
and seizure within the meaning of the fourth amendment. And we
have been unable to perceive that the scizure of a man’s private
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books and papers to be used 1n evidence against him is substantially
different from compelling him to be a witness against himself. We
think it is within the clear meaning and intent of those terms. We
are also clearly of opinion that proceedings instituted for the
purpose of declaring the forfeiture of a man’s property by reason of
offenses committed by him, though they may be ¢ivil in form, are
in their nature criminal [and held to be} quasi-criminal [that] are
within the reason of criminal proceedings for ali the purposes of the
fourth amendment of the constitution, and of that portion of the fifth
amendment which declares that no person shall be compelled in any
criminal case to be a witness against himself, and we are further of
opinion that a compulsory production of the private books and
papers of the owner of the goods sought to be forfeited in such a
suit is compelling him to be a witness against himself, within the
meaning of the fifth amendment of the constitution, and is the
equivalent of a search and seizure - and an unreasonable search and
seizure - within the meaning of the fourth amendment.

Boyd v. United States, 116 U.S. 616, 633-34, 6 S. Ct. 524, 29 L. Ed. 746
(1886). Under and pursuant to Boyd, as constitutional precedent under the
Supremacy Clause and Wash. Const. art. I, § 2, actions recognized as quasi-
crmminal are entitled to much more protection than simply due process.
C. The Four Concrete Pillars Of Common Law And
Constitutional Law Upon Which Dr Alsager’s Appeal Is
Firmly Supported
Since day one of the commencement of the DOH investigation, Dr
Alsager has respectfully but firmly stood on four concrete pillars of common

law and constitutional law in asserting his rights and privileges that are and

musi be recognized in this quasi-criminal action.! They are:

' Because Dr Alsager asks this Court to review not only the Board’s Final Order of Perma-
nent Revocation of his professional license but also the Prehearing Orders and Orders on
Reconsideration that all relate to the issues raised by him in this Appeal and erroncously de-
cided by Review Judge/Presiding Officer Kuntz, a full copy of each of the challenged Orders
is presented in the APPENDIX. See APP.at 1. RAP 10.3(g): RAP 1¢.3(h); RAP 10 4(¢).
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I. The common law pillar that Washington courts have long held that
professional license disciplinary proceedings are quasi-criminal ac-
tions;

2. The constitutional law pillar that quasi-criminal actions are entitled,
just as in criminal cases, to the full and blanket protection of the U.S.
Const., Amend. V right to remain silent and privilege against self-
incrimination, unfettered and without risk of sanctions for their asser-
tion and without adverse inference;

3. The constitutional law pillar that U.S. Const., Amends. 1V and V as
enhanced by the increased protection afforded private affairs and per-
sonal privacy by Wash. Const. art. 1, §§ 7 and 9, prevents government
agencies from obtaining private and personal medical records, inclu-
ding prescription records, from any source absent patient consent
without probable cause and a validly issued search warrant; and

4. The common law pillar that, in quasi-criminal actions, documents
obtained by an unlawful search and seizure are not competent evi-
dence and are subject to the exclusionary rule as fruit of the poison-
ous tree.

The DOH and Board took their jack hammer and destroyed each and
every one of these concrete common law and constitutional law pillars and
in so doing imposed the ultimate punishment on Dr Alsager, the permanent
revocation of his professional license as an Osteopathic Physician and Sur-
geon without any chance for reinstatement — the administrative death penalty.
His right to remain silent and privilege against self-incrimination were cast
aside and ignored as the prosecution was permitted to query an empty chair
and the Panel was allowed to draw an adverse inference from Dr Alsager’s
standing on his constitutional rights. He was charged with and found guilty
of unprofessional conduct for his failure to cooperate, again by standing on
his constitutional rights. Alleged prescription records were obtained by DOH
APPELLANT DALE ALSAGER’S
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admittedly without patient consent and without a search warrant supported
by probable cause. Alleged prescription records obtained without authority
of law and without any chain of custody and authentication were admitted
over Dr Alsager’s continuing objections. Rather than being declared inad-
missible and excluded from the record as they should and must have been,
all of the DOH-illegally obtained records were admitted over repeated
objections and used as the sole basts for the Board Panel’s erroneous findings
and conclusions that Dr Alsager violated its 2008 Final Order.? All of the
DOH and Board’s cited legal authority stems from purely civil actions and
on their face are clearly distinguishable and irrelevant to our case, and do not
deserve any detailed analysis or further mention hereinafter. Here, quasi-
criminal is not a mere talisman as the State so fervently labors to have it
characterized, it is dispositive! As further and persuasively noted in Bovd:
It may be that it is the obnoxious thing in its mildest and least
repulsive form, but illegitimate and unconstitutional practices get
their first footing in that way, namely, by silent approaches and
slight deviations from legal modes of procedure. This can only be
obviated by adhering to the rule that constitutional provisions for
the security of person and property should be liberally construed.
A close and literal construction deprives them of half their efficacy,
and leads to gradual depreciation of the right, as if it consisted more
1 sound than in substance. It is the duty of courts to be watchful
for the constitutional rights of the citizen, and against any stealthy
encroachments thereon. Their motto should be obsta principiis

[resist the first approaches or encroachments]. We have no doubt
that the legislative body is actuated by the same motives; but the

* These provide more than sufficient legal grounds for this Court to vacate the Board’s Final
Order and direct the Board to reinstate Dr Alsager’s license as an Osteopathic Physician and
Surgeon. RCW 34.05.570(3)(a), -(¢), -(d). (e}, -(f), -(g). -(h), (i).
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vast accumulation of public business brought before it sometimes
prevents it, on a first presentation, from noticing objections which
become developed by time and the practical application of the
objectionable law.
Bovd, 116 U.S. at 634-35. Nothing, absolutely nothing, argued by the DOH
and Board should be allowed to dissuade this Court from fully applying these
foregoing legal principles and fundamental constitutional protections set
torth in Boyd accorded the accused (here Dr Alsager), and private/personal
records wherever located and by whomever kept (here private medical
records including prescriptions), in quasi-criminal actions {here, the profes-
sional license disciplinary proceedings against Dr Alsager seeking, and ob-
taining, the forfeiture of his professional license and livelihood).
1I. ISSUES PRESENTED FOR REVIEW
This appellate review presents significant and far reaching legal issues
under and pursuant to the federal and State Constitutions and State statutes
including, inter alia:
1. Whether in the Board’s quasi-criminal action against Dr Alsager and
his professional license he is entitled as a matter of law to the blanket
assertion and protection of his absolute U.S. Const., Amend. V right

to remain silent and privilege against self-incrimination unfettered
and without sanction or adverse inference?*

' Sce U.S. Const., Amends. |V, V, and XIV; Wash. Const. art. 1, §§ 2,3, 7,9, and 29; Boyd,
116 U.S. at 634-35; Spevack v. Klein, 385 U.5. 511,87 8. C1. 625,17 L. Ed. 2d 574 (1967);
In re Ruffaln, 390 U.S. 544,88 S. Ct. 1222, 20 1.. Ed. 2d 117 (1968); State ex rel. Vining v.
Florida Real Estate Commission, 281 S0.2d 487, 491 (Fla. 1973); State Bar of Michigan v.
Wall, 194 N.W .2d 835 (Mich. 1972). Washington case law holding that professional license
disciplinary proceedings are quasi-criminal actions, see Washington Medical Disciplinary
Board v. Johnston, 99 Wn.2d 466, 474, 663 P.2d 457 (1983); In re Revocation of License of
Kindschi, 52 Wn.2d §,10-11,319P.2d 824 (1958): Nguyen v. Department of Health Medical

{continued...)
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2. Whether because Wash. Const. art. ], §§ 7 and 9, rights and privileges
are greater and more protective of private affairs than U.S, Const.,
Amend. 1V and V, especially medical information and prescription
records that have been afforded privacy protection since before state-
hood, there is no required records exception under Washington law
and no patient medical information and/or prescription records, wher-
ever located and by whomever kept, may be accessed by any govern-
ment agency personnel without a search warrant, and all such records
obtained by or subsequently discovered without a search warrant is
not competent evidence and is subject to the exclusionary rule, omit-
ted from the record. and not given any consideration?*

3. Whether in light of Dr Alsager’s fundamental constitutional rights
and privileges pursuant to U.S. Const., Amends. 1V, V, and XIV, and
Wash. Const. art. ], §§ 2.3, 7, 9, and 29, the following State statutes
are unconstitutional and unenforceable in professional license disci-
plinary quasi-criminal actions; fo wit: RCW 18.130.050(7), RCW 8.
130.180(8), RCW 18.130.230(1), RCW 70.02.050(2)(a), and RCW
70.225.040(3) (the latter two in the absence of a search warrant)?”

4. Whether in considering sanctions, the Board Panel as a matter of law
can order permanent revocation of a license only if it specifically
and expressly finds and concludes that Dr Alsager can never be re-
habilitated or can never regain the ability to practice with reasonable
skill and safety (see RCW 18.130.160; WAC 246-16-800(2)(b)(ii})?

5. Whether the Board’s Final Order issued in 2008 was intended to and
ini fact only restricted the prescribing of Schedule Il and Il controlled

*(...continucd)

Qualuy Assurance Commission, 144 Wn.2d 516, 29 P.3d 689 (2001); Clausing v. Depari-
ment of Health, 90 Wn. App. 863,955 P.2d 394 (1998). See also RCW 18.130.100; RCW
34.05.020; WAC 10-0%-220.

* Thus particular issue addresses the greater protection afforded private affairs and testimon-
ial physical records under the Washington Constitution, including a reasonable expectation
of privacy in physician prescription records that was recognized as an integrat part of Wash-
ington law at and even prior to statchood.

* Consolidated with this appeal is Case No. 47367-4-11 (on appeal from the Superior Court’s
dismissal of Dr Alsager’s action against the Respondents for Declaratory Judgment and In-
Jjunctive Reliefchallenging the constitutionality of these State statutes {stemming from disco-
very, now added RCW 70.225.040(3)) in the investigative/pre-charging document phase of
the DOH/Board’s quasi-criminal professional license disciplinary action against him and his
professional license). See Certified Administrative Record (CAR). at 709-15.
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substances in the narcotic/opioid family for the sole purpose of pain
management?®

Of particularly important note, Issues #1 - 4 (preserved for judicial
review throughout all the investigative, pre-trial, and trial phases of the
Department of Health (DOH) and Board actions) directly affect not only Dr
Alsager and his professional license, but also directly affect all those other
professional licensees who are being, or will in futuro be, investigated and
then tried for alleged unprofessional conduct by the many State licensing
agencies/boards whose disciplinary proceedings have been determined by the
Washington Supreme Court and our Court of Appeals to be quasi-criminal
actions.” As for Dr Alsager’s situation, the Statement of Charges never
should have gone to trial and should have been dismissed as a matter of

constitutional law based on his prehearing motions. CAR, at 920, 959, 997.

f CAR, a1 91. This specific issue was presented to the Board for it to address in Dr Alsa-
ger’s Petifion for Declaratory Order dated August 14, 2013. CAR, at 1903-16. The Board
declined to15sue a Declaratory Order to address this issue raised in good faith by Dr Alsager.
CAR,at 1918-20; APP, at 122-24. Notas any form of admission and solely for the purposc
of considering appropriate sanctions, if and as necessary, the Board cannot place soje re-
sponsibility for any well-founded uncertainty regarding this matter on Dr Alsager, as it re-
fused to clarify its 2008 Final Order upon proper request thus rendering the Board’s intent
as toscope of its coverage subject to Dr Alsager’™s good faith interpretation based on pharma-
cists’unantmous acceptance. CAR,at118-21,125-29 (Show Cause Hearing Briefexcerpis).

7 See fn. 21 and 31, infra (professions include, inter alia, medical doctors, osteopathic
physicians, and attorneys). However, neither the DOH nor the Board recognize that their
action taken against Dr Alsager and his professional license constitutes a quasi-criminal
action that as a matter of well-gstablished and long-standing constitutional law accords and
affords the targeted licensee and his/her private records the full and blanket protection of
U.5. Const., Amends. IV. V., and X1V, Wash. Const.art. 1, §§ 2, 3,7, 9. and 29: and RCW
34.05.020; thus rendering the challenged statutes herein unconstitutional as applied to quasi-
crimmnal actions. A finaljudicial decision on the foregoing issues of law in his favor will not
only afford Dr Alsager the reinstatement of his professional license, but will also protect all
professional licensecs in the State of Washington from further abject deprivation of their
fundamental constitutional rights and privileges.
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HI. ASSIGNMENTS OF ERROR

Based on the patently willtul and stubbornly unyielding violations of Dr
Alsager’s well-established constitutional rights and privileges under and
pursuant to U.S. Const., Amends. IV, V, and XIV, and Wash. Const. art. 1.
§§ 2, 3, 7, 9, and 29, and pursuant to his Petition for Judicial Review in
accordance with RCW 34.05.570, Dr Alsager assigns error to, objects to, and
challenges for this Court’s review and disposition all of the following:*

A, Under and pursuant to his Petition for Judicial Review and RCW
34.05.570(3) and RCW 34.05.546(4), Dr Alsager seeks this Court’s review
and appropriate disposition of his constitutional and statutory challenges and
objections raised in his Motions and erroncously denied in each of the fol-
lowing identified Prehearing Orders entered by the Review Judge/Presiding

Officer John Kuntz in Master Case No. M2013-514." (Issues#1,2,3 and 5.)

¥ In accordance with RAP 10.3(g), RAP 10.3¢h), and RAP 10.4(c), Dr Alsager references
his Assignments of Error to both the Certified Administrative Record {CAR) as well as to
the full copy of each Prchearing Order, Final Order, and Orders on Reconsideration included
1in the APPENDIX (see APP, at 1) to this Main Briefl,

' Including each of the following: (a) Prehearing Order No. 1: Order On Motions (CAR, at
275-88; APP. at 29-38; see CAR, at 104-10, 96-101, 114-230 (Dr Alsager’s underlying
pleadings and briefs)); (b} Prehearing Order No. 2: Order On Motions (CAR, at 289-94;
APP, at 39-44; see CAR, at 270-78 (Dr Alsager’s underlying motions and briefs)); (¢)
Prehearing Order No. 4: Order On Show Cause (CAR. at 300-306; APP, at 45-53; see CAR,
at 398-514 (Dr Alsager’s underlying briefs, memoranda. and full Exhibits)); (d) Prehearing
Order No. 5: Order Denying Motion For Reconsideration Of Show Cause (CAR, at 539-47;
APP, at 54-62; see CAR, at 531-38 (Dr Alsager’s underlying motions and briefs)); (e)
Prehearing Order No. 6: Order Denying Motion For Continuance (CAR, at 727-33; APP, at
63-69; see CAR, at 555-68, 570-74, 678-82 (Dr Alsager's underlying motions and briefs));
(f) Prehearing Order No. 7: Order Denying Motion For Reconsideration Of Prehearing Order
No. 6 {(CAR, at 1060-66; APP, at 70-76; see CAR, at 735-41, 1022-26 (Dr Alsager’s
underlying motions and briefs)); (g) Prehearing Order No. 9: Order Denyving Motion To
Disqualify Board Members (CAR, at 1435-41; APP, at 77-83; see CAR, at 945-54 (Dr

(continued...)
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B. Dr Alsager assigns error, challenges and objects to the Board’s Final
Order as o the following Findings of Fact (CAR, at 1705-12; APP, at 12-19)
in their entirety: Part 1 - Paragraphs 1.2; 1.3; 1.5; 1.5(A) through 1.5(T),
inclusive; 1.6; 1.7; and 1.10, as all are legally erroncous and insufficient/
incompetent to support the Final Order of guilty of unprofessional conduct
and permanent revocation of Dr Alsager’s professional license. RCW 34.05.
570(3)." Further assignment of error, challenges and objections are made to
the Board’s Final Order’s Sanction Findings, Part 1 - Paragraph 1.10, on
grounds that such Finding omits critical reference to the parties’ Prehearing
Stipulations set forth in Paragraph 2 thereof and specific findings of fact as
to reasons and rationaie that Dr Alsager can never be rehabilitated or never

regain the ability to practice safely.!’ RCW 34.05.570(3). CAR, at 1446.

*(...continued}

Alsager’s underiying motions and bricfs)); (h) Prehearing Order No. 10: Order Denying
Motion [n Limine To Suppress: Order Denying Motion To Dismiss Statement Of Charges
Paragraph 2.1 (CAR, at 1452-66; APP, at 84-98; see CAR, at 920-40.95%-92,997-10063 (Dr
Alsager’s underlying motions and briefs)); (1) Prehearing Order No. 11: Order Defining
Conduct Of Hearing: {CAR, at 1627-32 (adverse evidentiary rulings); APP, at 99-104; see
CAR, at 1043-55 (Dr Alsager’s trial brief)); and (j} Prehearing Order No. 12: Order Denying
Motion For Reconsideration (CAR, at 1633-45 (admutting all of DOH exhibits over Dr
Alsager’s objections); APP, at 105-117; see CAR, at 1067-75, 1622-26 (Dr Alsager’s
underlying motions and briefs)).

** Further errors, challenges and objections are made to the Board’s Final Order as to the
following Findings of Fact in part: Part 1 - Paragraphs 1.1 (as to coverage of 2008 Final
Order); 1.4 (misstates the amount of the monetary fine); 1.8 (omitted the accepted Stipulation
of the parties as to the legal grounds for Dr Alsager not providing the requested information),
1 9 (omitted the accepted Stipulation of the parties as to the legal grounds for Dr Alsager not
providing the requested information). RCW 34.05.570(3).

"' Omutted thereby is the fact of completion of the pain management course (CAR, at 201-
14)1s disputed and that no evidence relevant thercio would be provided during the course of
the hearing, thus it is patently erroncous to make a Finding of Fact that “there is no rehabili-

{continued ..)
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(Issues#1,2,3.4and 5.)

C. Dr Alsager assigns error, challenges and objects to the Board’s Final
Order as to the following Conclusions of Law (CAR, at 1712-15; APP, at 19-
22) in their entirety: Part II - Paragraphs 2.5 (a clear violation of Dr
Alsager’s constitutional rights and privileges); 2.6 (unsupported by any
Findings of Fact that must in turn be supported by substantial and competent,
ctear, cogent and convincing evidence); 2.7 (the Board Panel is not free to
simply use its own judgment to determine sanctions independent of required
considerations mandated by statute to support the Permanent Revocation of
Dr Alsager’s professional license); 2.8 (no mitigating factors were consi-
dered); and 2.9 (only aggravating factors were considered). RCW 34.05.
570(3)." Further errors, challenges and objections are made to the following
Conclusions of Law regarding Sanctions: Part 1I - Paragraphs 2.7, 2.8, and

2.9, as there was no duc and fair consideration of mitigating circumstances,

"{ ...contmued)

tation plan that will ensure [Dr Alsager’s] compliance™; (2) there is absolutely no reference
to and fair consideration of Dr Aisager’s Sanctioning Briefand the content thereof, including
Exhibits and the undisputed fact that his patients (i.e., members of the public) have tremen-
dous jove and respect for him and his care and treatment of them; and (3) there is absolutely
no express finding therein that Dr Alsager can never be rehabilitated or can never regain the
ability to practice safely.

" Further errors, challenges and objections are made to the Board’s Final Order as to the
following Conclusions of Law in part: Part 1l - Paragraphs 2.2 and 2.3 (there is absolutely
no legal uncertainty as the standard of proofis clear, cogent and convincing and anything to
the contrary s misleading and severely prejudicial to the rights of Dr Alsager and his
professional license); 2.4 (there is absolutely no statement as to the Board Panel individual
Member’s “experience, competency and specialized knowledge” relevant to having any
bearing on the issues presented in this case and thus rendered permissible in their evaluation
of the evidence -- RCW 34.05.461(5)). RCW 34.05.570(3).
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regarding which the Board Panel admitted that “there were no mitigating
factors considered.”"” The omission of the foregoing mitigating circumstan-
ces (improperly ordered removed from Dr Alsager’s Sanctioning Brief and
stated by the Board Panel that no “mitigating factors” were considered and
that it considered only “aggravating factors™ in its determination of sanc-
tions) is erroneous and severely adversely prejudicial leading to the Board
Panel’s imposition of the death penalty by its patently erroneous and unlaw-
ful permanent revocation of Dr Alsager’s professional license and right to
continue practice as an Osteopathic Physician and Surgeon.”* RCW 34.05.
570{3). (Issues #1,2,3,4and 5.)

D. Dr Alsager assigns error, challenges and objects to the Board’s

Final Order as to its Order of Permanent Revocation (CAR, at 1715; APP,

** Not as anv form of or intended admission but grounded on undisputed facts, stemming

from the testimonial evidence presented in cross-examination of Hoyle that none of the alle-
ged prescriptions in issue were for Schedule 11 opioid substances and that the alleged pre-
scriptions inissue were all filled by pharmacies and pharmacists without objection (see CAR,
at 2087-89, 2085-86), for the Board to disregard this exculpatory evidence and overlook its
own complicity in failing to provide Dr Alsager clarification when m good faith requested
as ptigating factors is an absolute travesty of justice. See CAR, at 1503-16, 1913-20,

'* it is unfathomabie to understand how the Board Panel came to their conclusion that Dr
Alsager was unwilling to comply with the Board’s 2008 Finat Order and that absolutely no
mitigating factors were considered by them in ordering the dcath penalty on Dr Alsager’s
practice. Part of the full record of this action before the Court is Dr Alsager’s Show Cause
Hearing Brief and Exhibits dated October 9.2013. CAR, at 114-230. The undisputed facts
presented therein show Dr Alsager’s good faith understanding of and conformance with all
aspects of the 2008 Final Order. Not as any admission, but any and all beliefs held 1n good
faith but nevertheless legally erroneows have been corrected long ago and ne longer hold
sway. Thete are absolutely no grounds for any Finding or Conclusion that Dr Alsager has
been“unwilling to comply with the Board’s Orders.” Becaunse the foregoing known facts in
the Board record were overlooked, or at worst disregarded under bias, there are no substan-
tial competent grounds on which the Board Panel can legally permanently revoke Dr Alsa-
ger’s professional license to practice as an Osteopathic Physician and Surgeon. {Issues # 4
and 3.
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at 22) with no opportunity for reinstatement: Part [11 - Paragraphs 3.1 and 3.2
in their entirety, as the Final Order 1s egally defective and deficient, and in
violation of Dr Alsager’s constitutional and statutory rights and privileges,
as its Order of Permanent Revocation is contrary to law and unsupported by
Conclusions of Law which must in turn be supported by substantial compe-
tent evidence that is clear, cogent and convincing. RCW 18.130.160; WAC
246-16-800(2)(b)(i1); RCW 34.05.570(3). (Issues #1,2,3,4and 5.)

E. Dr Alsager assigns error, challenges and objects to the Presiding
Officer's Order Denying Dr Alsager’s Request For Reconsideration of
the Board’s Final Order (CAR, at 1810-13; APP, at 25-28), as such Order
was an abuse of discretion, legally erroneous, and wholly inadequate in over-
looking Dr Alsager’s clear grounds supporting his Petition for Reconsidera-
tion. See CAR, at 1723-38. RCW 34.05.570(3). (Issues#1,2,3,4and 5.)

IV. STATEMENT OF THE CASE

Before having his professional license permanently revoked by the
Board, with no opportunity for reinstatement, Dr Alsager was an Osteopathic
Physician and Surgeon with his private rural family practice located in Maple
Valley, Washington. CAR, at 1963-90. Based on a prior Order of the Board
entered in 2008, Dr Alsager was prohibited from prescribing Schedule I and
I controlled substances until he completed a one year program in pain man-
agement. CAR, at91. But see fn. 6, 13, and 14, supra. That Board Order

did not, however, require Dr Alsager to submit to warrantless search and
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seizure ol prescription records wherever located and by whomever kept, nor
were his patients given notice thereunder that their private prescription re-
cords would be subject to search and seizure without their consent.”

Based on a complaint against Dr Alsager in 2012 that was not brought
by a patient but, on information and belief, by a non-patient individual based
on protected health information that contained ne allegations of any purport-
edly improper prescribing practices, the Board commenced an investigation.
CAR, at 1858, 1862. The DOH Investigator, Trish Hoyle, sent a letter to Dr
Alsager demanding the production of private medical records as well as a
written statement from him answering the allegations in the complaint under
threat of monetary penalties and sanctions for noncompliance (redacted by
Stipulation; CAR, at 1447 44, 2067)."* As with all demand letters sent by

DOH as an investigative agency, the licensee under investigation for alleged

"* Compare the absence of such significant intrusion on his private practice and affairs with
the fact that the Board’s Order required Dr Alsager’s x-ray equipment to undergo inspection
and that certain paticnt imaging he produced be overread by an outside consultant. In fact,
there is absolutely no evidence that the DOH or the Board erther requested Dr Alsager to pro-
duce any preseription records, or themselves had any cause to suspect possible improper
conduct by him, during the entire period from 2008 through 2013 — leading Dr Alsager to
very reasonably and in good faith behieve and rely on the fact that there were no issucs with
his prescribing practices by either the DOH or the Board following the 2008 Final Order.

'" Promptly upon receipt of the DOH demand letter, Dr Alsager, by and through his counsel,
(1) responded to the demand letter with the assertion of his constitutional rights and
privileges, and (2} in accordance with law, petitioned the Board to 1ssue a Declaratory Order
to address. wter alia, the applicability of those statutes relied on by DOH to support s de-
mands as, n light of Dr Alsager’s clear and unequivoca!l constitutional rights and privileges,
such statuies are unconstitutional, CAR, at 1864-84; Issues #1, #2, and #3, supra. The
Board declined to issne a Declaratory Order as properly requested by Dr Alsager, leaving
unresolved substantial and significant 1ssues. CAR, at 1886-87 (Dr Alsager sought review
ofthe issues raised in the federal courts (in particular, Issues #1 and #3, supra); they declined
under prudential considerations of the Younger, 401 U.S. 37 {1971), abstention doctrine de-
ferring resolution of these issues to the State courts)
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unprofessional conduct is given a written mini-Miranda statement; signifi-
cantly absent from which is the targeted licensee’s Fifth Amendment right
to remain silent and privilege against sclf-incrimination without risk of pun-
ishment, See CAR, at 56; RCW 18.130.095(2)(a). Standing firm on his fed-
eral and Sfate constitutional rights and privileges, Dr Alsager declined to an-
swer the coiplaint and provide any records as the DOH had demanded.
Following this skirmish and conducted as a fishing expedition, as there
were no allegations relating to prescriptions and no probable cause, without
obtaining a search warrant and, moreover, without first obtaining Board auth-
orization and grounded solely on a request from the DOH’s attorney. see
CAR, at 30, 51, in May 2013 Hoyle submitted a query run against the Wash-
ington State Prescription Monitoring Program (PMP) database (hut see CAR,
at 974-92, 998-1003) and obtained a listing of what were alleged to be Dr
Alsager’s prescribed medications to his patients, including certain Schedule
2 and 3 controlled substances that were allegedly subject to restriction pursu-
ant to a Board Order issued in 2008. CAR, at 1846, 2068, 2073-74, 1922-28
(PMP Query Output); APP, at 118. Based solely on the information unlaw-
fully obtained from the PMP database, the DOH itself filed with the Board
a complaint against Dr Alsager and subsequently obtained Board authoriza-
tion to conduct an investigation regarding prescriptions. CAR, at 1890; APP,
at 119. Without obtaining a search warrant and without following any chain-

of-custody and authentication protocol, Hoyle contacted various pharmacies
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to obtain copies of alleged prescriptions purportedly written by Dr Alsager
from personal private patient files. CAR, at 51, 1930-55,2077. Based solely
on the information Hoyle gleaned from the foregoing unlawful queries into
private and protected prescription information, and the after-the-fact authori-
zation by the Board to conduct an investigation, Hoyle sent a letter to Dr
Alsager demanding the production of private medical records, including pre-
scriptions, as well as a written statement from him answering the allegations
in the complaint under threat of monetary penalties and sanctions for non-
compliance. CAR, at 1892-93; APP, at 120-21."7 Once more the DOH
provided the mini-Miranda statement; once more absent the full advisement
of Dr Alsager’s Fifth Amendment rights and privileges. CAR, at40. Again,
grounded in and standing on his constitutional rights and privileges and the
confidentiality and protection of his personal private patient medical records
and personal files (all non-corporate records), Dr Alsager declined to provide
Hoyle with the demanded documentary records and written answer to the al-
legations in the complaint. Based on Hoyle's investigation and Dr Alsager’s

refusal to provide the demanded information, the Board charged Dr Alsager

' Promptly upon receipt of the DOH demand letter, Dr Alsager, by and through his counsel,
again (1) responded to the demand letter with the assertion of his constitutional rights and
priviieges, CAR, at 1895-98; and (2) m accordance with law, petitioned the Board to issue
a Declaratory Order to address, inter alia, the applicability of those statutes relied on by
DOH to support its demands as, in light of Dr Alsager’s clear and unequivocal constitutional
rights and privileges, such statutes are unconstitutional. CAR, at 1903-16; Issues #1, #2, #3,
and #5 supra. Once again, the Board declined to issue a Declaratory Order as properly
requested by Dr Alsager, leaving unresolved substantial and significant issues. CAR, at
1918-20; APP, at 122-24 (that matter is the subjcct of a separate action on appeal and con-
solidated with this case; see fn.5, supra).
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with two counts of unprofessional conduct in its Statement of Charges (CAR,
at 4-10; APP, at 4-9).'"* Concurrent with the issuance of its Statement of
Charges, the Board entered an Ex Parte Order summarily suspending Dr
Alsager’s license. CAR, at 11-13; APP, at 125-27. Through his attorney, Dr
Alsager enlered a plea of not guilty to all the allegations of unprofessional
conduct set forth in the Statement of Charges pursuant to and under the ex-
press assertion and protection of his constitutional rights and privileges.
CAR, at 104-10. Through his attorney, Dr Alsager also requested a Show
Cause Hearing on the Ex Parte Order. CAR, at 96-101. 114-230.

By and through his attorney, Dr Alsager filed several pre-trial motions,
including motions for reconsideration, addressing (1) his constitutional rights
and privileges; (2) the suppression of evidence obtained by the State without
a search warrant and in violation of privacy rights; and (3) recusal of the
Presiding Officer and certain Board Members for bias arising from a direct
pecuniary interest in the outcome of its action against Dr Alsager, prejudg-

ment, and conflict of interest."” In order to focus the trial on certain specific

" Namely, {1YRCW 18.130.18((8): “failure to cooperate with the disciplining authority by
(a) not furnishing any papers, documents, records, or other items; (and] (b) not furnishing in
wiriting a full and complete explanation covering the matter contained in the complaint filed
with the disciplining authority™; and (2} RCW 18.130.180(9): “failure to comply with an
order issucd by the disciplinary authority or a stipulation for informal dispesition entered into
with the disciplining anthority.” CAR, at 8.
" Dr Alsager’s constitutional and statutory defenses to the Board’s Statement of Charges
of alleged unprofessional conduct are set forth in detail in his (a) Motion To Dismiss State-
ment Of Charges, § 2.1 (RCW 18.130.180(8)) dated Aprit 9, 2014 (CAR, at 920-40), (b)
Motion In Limine To Suppress And Exclude All DOH Prescniption-Related Documents And
Evidence; And Motion To Dismiss Statement Of Charges, 2.1 (RCW 18.130.180(9)) dated
(continued...}
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matters and exclude certain irrelevant and prejudicial evidence proffered by
the DOH, by and through his attorney, Dr Alsager entered inio a Prehearing
Stipulation with the prosccuting attorney, albeit the fulfillment thereof by the
Presiding Officer is uncertain. CAR, at 1446-47,2034-36; APP, at 2-3. Hav-
ing failed in all of his proper objections to procedural matters and evidence.,
the Board conducted its trial against Dr Alsager, at which by and through his
attorney he participated with opening and closing statements; cross-examina-
tion of the DOH witness; and fully argued, supported, asserted, and defended
his full and blanket federal and State constitutional rights and privileges not
to be called. not to testity, and have no adverse inference drawn therefrom
in this quasi-criminal action. CAR, at 2007-125 (Verbatim Transcript). All
of Dr Alsager’s objections were summarily rejected by the Presiding Officer
(CAR, at 2037-49) and the prosecutor was permitted to query an empty
chair (CAR, at 2056-65) from which the Board Panel was permitted to
draw an adverse inference. CAR, at 2065, 2123. Evidence that should
have been suppressed and that was not subject to any search warrant, chain-

of-custody and authentication was admitted over Dr Alsager’s objections

"*{(...continued}

April 12,2014 (CAR, at 959-92): and (c) Addendum To Motion {n Limine To Suppress And
Exciude Al DOH Prescription-Related Documents And Evidence; And Motion To Dismiss
Statement Of Charges, 12.1 (RCW 18.130.180(9)) dated April 14,2014 (CAR, at 997-1003).
Additional pre-trial bricfs and motions for reconsideration are found in the CAR, at 270-78,
531-38. 555-68, 678-82, 735-41, 945-54, 1022-26, 1043-55, 1067-75, 1622-26 (includes
reference to State v Gunwall, 106 Wn.2d 54. 720 P.2d 808 {1986), and a basic analysis as
tu greater protection given private records under Wash, Const, art. [, §§ 7 and 9). The rele-
vant disposition of these pre-trial motions was made by the Presiding Officer/Review Judge
1n Prehearing Order Nos. 10, 11, and 12. See APP, at 84-98, at G9-104, at 105-117.
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(CAR, at 959-92, 997-1003, 1622-26, 1633-45, 2073-85) and Dr Alsager’s
Sanctioning Brief was at the last second improperly pared by the Presiding
Officer (CAR, at 1631 9 5(E), 1956-2006, 2012-21) all resulting in the Board
Panel issuing its Final Order {inding Dr Alsager guilty of unprofessional
conduct and imposing the ultimate administrative death penalty on him and
his professional career and livelihood, the permanent revocation of his
professional license with absolutely no opportunity for reinstatement. CAR,
at 1703-17; APP, at 10-24. Dr Alsager’s Petition for Reconsideration of the
Board's Final Order (CAR, at 1723-38) was summarily rejected by Presiding
Officer/Review Judge Kuntz. CAR, at 1810-13; APP, at 25-28.%
V. STANDARD OF REVIEW

A professional license disciplinary proceeding is a quasi-criminal action,
Johnston, 99 Wn.2d at 474;*' and as obscrved by the Washington Supreme
Court “[a professional license revocation proceeding's} consequence is
unavoidably punitive, despite the fact that it is not designed entirely for that
purpose.” In re Kindschi, 52 Wn.2d at 10-11. And as occurred in our case,

a disciplinary proceeding's ultimate sanction imposed by the State for unpro-

" With the publication of this result by DOH on its Internet websites, Dr Alsager has since
been rejected time and again by possible employers for professional job opportumties. Not
only have his patients been severely harmed by the DOH and Board actions removing from
service to them an attentive, caring and loving caregiver, but Dr Alsager and his family have
been professionally and financially devastated by the Board’s flawed decisions,

' Citing, e.g., In re Ruffalo, 390 U.S. at 551 (attorney disbarment); In re Kindschi, 52
Wn.2d & (physician discipline). See alse Clausing, 90 Wn. App. at 874 (osteopathic
physician).
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fessional conduct is the revocation of the professional license -- an adminis-
trative death sentence.” “Johnston and Kindschi are unquestionably the law
of this jurisdiction.”™

The Court reviews the Board's Orders under the Administrative Pro-
cedure Act (APA). RCW 34.05.570(3); Clausing, 90 Wn. App. at 870. The
Courtreviews the findings and conclusions ot the Board and must grant relief
if the Board's Order “violates the constitution, exceeds statutory authority,
is the result of faulty procedure, involves an error in interpreting or applying
the law, is not supported by substantial evidence, omits issues requiring
resolution, involves improper rulings on disqualification issues, is incon-
sistent with an agency rule, or is arbitrary or capricious.” Clausing, 90 Wn.
App. at 870. The standard of proof applied is that the conclusions of law
must be based on findings of fact that are in turmn based on evidence that is
clear, cogent and convincing. Nguyen, 144 Wn.2d at 534.** Where the evi-
dentiary standard is clear, cogent and convincing, the Court must determine

that the competent evidence is substantial enough to allow it to conclude that

 “[R]evocation of a [professional] heense is much like the death penaity in criminal law -
itis not imposed to reform the particular person involved.” In re Revocation of the License
to Practice Dentistry of Flvan, 52 Wn.2d 589, 596, 328 P.2d 150 (1958).

* Nguyen, 144 Wn.2d at 528. Thus the foundation is laid for application of absolute,
blanket Fifth Amendment rights to quasi-criminal actions. Cf. Washington v. Ankney, 53
Wn, App. 393, 397, 766 P.2d 1131 (1989) (citing Boyd as authority for making co-equal
quasi-crimmal and criminal actions with respect to the privilege against self-incrimination).

* “Nguyen is the law of this state, whether one agrees with it or not.” Nims v. Washington
Bourd of Registration, 113 Wn. App. 499, 505, 53 P.3d 52 (2002) (professional engineer
disciplinary action}.
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the uwitimate facts in issue have been shown to be “highly probable.’™
Substantial evidence is “evidence in sufficient quantum to persuade a fair-
minded person of the truth of the declared premises.” Thieu Lenh Nghiem v.
State, 73 Wn. App. 405,412, 869 P.2d 1086 (1994).*  Although the Board
panel is the trier of fact,”’ the application of law to the facts is a question of
law that the Court reviews de novo.”™ The Court accords substantial weight
to the Board's interpretation of such law as may specially fall within its area
of expertise, but the agency is not the final arbiter of the law and the Court
may substitute its judgment for that of the Board. Haley v. Medical Disci-

plinary Board, 117 Wn.2d 720, 728, 818 P.2d 1062 (1991).*" Moreover, the

¥ onre Sego, 82 Wn.2d 736,739,513 P.2d 831 (1973); Dewberrv v George, 115 Wn. App.
351,362, 62 P.3d525(2002); in re Estate of Mumby, 37 Wn. App. 385,391,982 P.2d 1219
(1999,

2 “In other words, the facts relied upon 1o establish [that Dr Alsager in fact committed acts
of unprofessional conduci] must be clear, positive, and unequiveocal in their implication ™
Colonial Impaurts, Inc. v. Carlion Northwest, Inc., 121 Wn,2d 726,735,853 P.2d 913 (1993)
T Deatherage v. State Examining Bourd of Psychology, 85 Wn. App. 434, 445,932 P 2d
1267, reversed un other grounds, 134 Wn.2d 131,948 P.2d 828 (1997), Chicago. Milwau-
kee, St Paul and Pacific R.R. Co.v, Washungton State Human Rights Commission, 87 Wn.2d
802, 806-807, 557 P.2d 307 (1976).

* Tapper v. Employment Sceurity Department, 122 Wn 2d 397, 402, 858 P.2d 494 (1993)
(the Board's contested conclusions of law are reviewed de nove under the error of law
standard, Rond v. Department of Social & Health Services, 111 Wn. App. 566, 571-72, 45
P.3d 1087 (2002)).

™ The grounds for judicial review and the vacation of the Board’s Final Order include those
bases set forth in RCW 34.05 570(3) that relate inter alia to (1) the unconstitutionality of
statutes (namely, RCW 18.130.050(7), RCW 18.130.180(8), RCW 18.130.230¢1),RCW 70.
02.05012)(a), and RCW 70.225.040(3) (the latter two in the absence of a search warrant))
applied as an error of law by the DOH and Board in this professional license disciplinary
quasi-criminal action, and the refusal of the agencies to find and conclude that such uncon-
stitutional statutes are unenforceable and tapplicable in quasi-criminal professional license

{continued...)
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Court does not defer to an agency's construction, interpretation or application
of constitutional law.” (A copy of each relevant law is in APP, at 128-36.)
VI. DISCUSSION AND ARGUMENT

A. OVERVIEW OF CONSTITUTIONAL RIGHTS AND
PRIVILEGES

Totally ignored, cast aside, and trampled upon by the administrative
officials and agencies is the very well-settled taw that affords the accused full
and blanket protection of Fourth and Fifth Amendment constitutional rights
and privileges, and those greater protections afforded by our Washington
Constitution. Although presented in the context of Dr Alsager’s present

appeal, those agencies and administrative officials that are in positions of

(. _continued)

disciplinary actions thus constituting an error of law and an arbitrary and capricious decision;
(2) findings of fact that are not supported by substantial competent evidence lawfully ob-
tained and suthenticated: (3) conclusions of law that are clearly erroneous and/or erroneously
irterpret and apply the law; and (4) a Final Order of guilty of unprofessional conduct and
imposing the administrative death penalty of permanent revecation of a professional license
that does not comport with legal requirements under State and federal constitutions and
statutes, RCW 34.05.570(3)(a), -(¢), -(d), -(e), -(1). -(g), -(h}, and -(1).

" “At least since Marbury v. Madison, 1 Cranch 137, this Court has recognized that 1t is
emphatically the province and duty of the Judiciary to determine the constitutionality of a
statwte.” Zivofofsky v. Clinton, 566 U.S. __, 132 S, Ct. 1421, 182 L. Ed. 2d 423 {2012,
Syllabus by the Court). Carter v. University of Washington, 85 Wn 2d 391, 399,536 P.2d
618 (1973 (“[L]tis [the judicial] branch of our system of government that 1s the final arbiter
of eur constitution.™). Courts will review constitutional challenges to a statute de novo., 1.5,
v. Koons, 300 F.3d 985, 990 (8th Cir. 2002); /.8, v Harey, 264 F.3d 1161, 1163 {10th Cir.
2001); Kildea v Electro-Wire Products, Inc., 144 F.3d 400, 407 (6th Cir. 1998); Lund v,
State Department of Ecologr, 93 Wn. App 329,334,969 P,2d 1072 (1998). An administra-
tive agency docs not have the power to determine the constitutionality of statutes under
which it operates. See, e.g., United Church of the Medical Center v. Medical Center Com-
mission, 689 F.2d 693 (7th Cir. 1982); Longview Fibre Company v Department of Ecology.
89 Wa. App. 627, 633,949 P.2d 851 (1998) (“As constitutional issues are outside the realm
of agency expertise, [courts] do not defer to the agency's application of constitutional prin-
cipics™, citing Crescent Convalescent Center v. Department of Social and Health Services,
87 Wn App. 353,357,942 P 2d 98] (1997)).
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authoritly with respect to investigating complaints alteging unprofessional
conduct, and then proceeding with trial and imposition of sanctions, are in
desperate need of a definitive and final authoritative decision by this Court
mn order that the full rights and privileges of the accused in such quasi-
criminal actions are recognized, acknowledged and applied without penalty.
sanction or adverse inference being drawn from the assertion of such rights
and privileges.

It cannot be overemphasized enough and as often as possible that under
very well and long-settled Washington law, a professional license disciplin-
ary proceeding, including and not limited to all pre-adjudicative investigative
actions undertaken by the State, is a quasi-criminal action, Johnston, 99
Wn.2d at 474;' as observed by our Supreme Court “[a disciplinary proceed-
ing's] consequence is unavoidably punitive, despite the fact that it is not de-
signed entirely for that purpose.” Kindschi, 52 Wn.2d at 10-11."2 Moreover,
“Johnston and Kindschi are unquestionably the law of this jurisdiction.”
Nguyen, 144 Wn.2d at 528. And of special note, “Nguyen is the law of this

state, whether one agrees with it or not.” Nims, 113 Wn. App. at 505.

' Citing. e.g., In re Ruffale, 390 U.S 544 (attorney disbarment); in re Kindschr, 52 Wn.2d
8 (physician discipline). See also Nguyen, 144 Wn.2d 516 (medical doctor); [nre Haley. 156
Wn.2d 324,347-49, 126 P.3d 1262 (2006, Sanders, J., concurring) (attorney); Clausing, Y0
Wn. App. 863 (vstcopathic physician).

* A disciplinary proceeding’s ultimate sanction is the revocation of the professional license
-- an administrative death sentence: “revocation of a {professional] license is much like the
death penalty in criminal law -- it is not imposed to reform the particular person involved.”
Jn re Flynn, 52 Wn.2d at 596.
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It 1s well-established that under our State Constitution the rights and
privileges against sclf-incrimination under the Fifth Amendment and article
I, section 9 are coextensive. State v. Unga, 165 Wn.2d 95, 100, 196 P.3d 645
(2008); State v. Euarls, 116 Wn.2d 364, 375, 805 P.2d 211 (1991). Thus,
where the U.S. Supreme Court has clearly spoken and held that the Fifth
Amendment right to remain silent and privilege against self-incrimination
apply with full force and effect in quasi-criminal actions without penalty or
adverse mference, such application shall apply with full force and effect in
all State proceedings that are declared by our Supreme Court to be quasi-
criminal actions, as precedent under the doctrine of stare decisis. Wash.
Const. art. 1, § 2. Asadirect result, the U.S. Supreme Court’s decisions with
respect to the application of Fifth Amendment rights and privileges to protect
the accused in quasi-criminal actions are binding on our courts and State
agencies. Clearly, unequivocally, and undiminished in its applicability:

[Q]uasi-criminal [actions] are within the reason of criminal
proceedings for all the purposes of the fourth amendment of the
constitution, and of that portion of the fifth amendment which
declares that no person shall be compelled in any criminal case to

be a witness against himself . . . .

Boyd v. United States, 116 U.S. 616, 634-35, 6 S. Ct. 524, 29 L. Ed. 746

(1886).*) The fundamental constitutional principles applicable to quasi-

¥ See In re Ruffalo, 390 U.S. at 551 (aftorney disciplinary proceedings are quasi-criminal
actions). Courts must be ever vigilant that we are here dealing with issues of substantial and
fundamental personal rights and privileges that are never lightly presumed waived or relin-
quished. “And any compulsory discovery by extorting the party's oath, or compelling the
production of his private books and papers, to convict him of crime, or forfeit his property,

(continued...)
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criminal actions such as the professional license revocation proceeding here,
as derived from Boyd and its progeny over the years, including Spevack v.
Kiein, 385 U.S. 511, 87 8. Ct. 625, 17 L. Bd. 2d 574 (1967).** are summar-
ized by our like-minded Sister State highest courts as follows:

In succinct terms, it is our view that the right to remain silent
applies not only to the traditional criminal case, but also to
proceedings penal in nature [i.e., quasi-criminal] in that they tend
to degrade the individual's professional standing, professional
reputation or livelihood.

State ex rel. Vining v. Florida Real Estate Commission, 281 S0.2d 487, 491

(Fla. 1973).* The compulsion clement of the privilege against self-

¥ ..continned)

is contrary 1o the principles of frce government. Itis abhorrent to the instincts of an English-
man; 1t is abhorrent to the nstincts of an American. It may suit the purposes of despotic
power; but it cannot abide the pure atmosphere of poitical hberty and personal freedom.”
Boyd, 116 11,5, at 631-32. Our Supreme Court has Jong heid that a professional license is a
very valuable property right accorded an individual by the State and is afforded fundamental
constitutional protections. See, e.g., Nguven, 144 Wn.2d at 522-23 (re: standard of proof).

** In Spevack, the United States Supreme Court reversed the disbarment of a New York
attorney who had failed to produce records demanded in a subpoena duces tecum and who
had refused to testify at the judicial inquiry holding that the Fifth Amendment protected the
ficensee from such compulsory production and testimony in a disciplinary proceeding, “The
Fourteenth Amendment secures against state invasion the same privilege that the Fifih
Amendment guarantees against federal infringement -- the right of a person to remain silent
unless he chooses to speak in the vnfettered exercise of his own will, and to suffer no penalty
... for such silence. . . . In this context peralty is not restricted to fine or imprisonment. 1
means, as we said in Griffin v. California, 380 U.S. 609, the imposition of any sanction
which makes assertion of the Fifth Amendment privilege costly. fd., at 614. We held in that
case that the Fifth Amendment, operating through the Fourteenth, forbids either comment
by the prosecution on the accused's silence or instructions by the court that such silence is
evidence of guilt, fd., at 615, What we said in Malloy and Griffin is in the tradition of the
broad protection given the privilege at least since Boyd v. United States, 116 U.8. 616, 634-
635, where compulsory production of books and papers of the owner of goods sought to be
forfeited was held to be compelting him to be a witness against himself.” Spevack, 385 U.5.
ai1514-15. Here, the forfeiture is the revocation of Dr Alsager’s professional license.

** The privilege is entitled to be invoked in those proceedings sufficiently penal in effect

upon the individual and/or his/her property rights, and the penalty 1s not restricted to fine or
{continued ..)
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incrimination is present when the State attaches sufficiently adverse conse-
quences to the choice to remain silent that a person is compelled to speak
(e.g.. RCW 18.130.050(7), RCW 18.130.180(8), RCW 18.130.230(1)).
In our judgment, logic and reason demand that the rationale of
Spevack be applied not only to disbarrent proceedings, but as well
to other types of administrative proceedings which may result in
deprivation of livelihood. Certainly, threatened loss of professional
standing through revocation of his real estate license is as serious
and compelling to the realtor as disbarment is to the attorney.
Vining, 281 So0.2d at 491.°° The full, unfettered privilege against self-
incrimination and right to remain silent, free from adverse inference and
sanctions, accorded an accused by operation of the Fifth Amendment applies

to ail aspcets of this quasi-criminal proceeding, including preliminary inves-

tigations and any subsequent trial’’ (giving rise to Dr Alsager’s claim that

¥{ . continned)

mprisonment. Vining, 281 So.2d at 490-91. See also State cx rel. Oklahoma Bar Associ-
ation v. Wilcox, 227 P 3d 642, 654-53, 658 (Okla. 2009) (recent application of Spevack to
quasi-criminal attorney disciplinary action).

* See also State Bar of Michigan v. Woll, 194 N.W.2d 835 (Mich. 1972) (Fifth Amendment
apphication to quasi-criminal disciplinary actions). In Woll, 194 N.W .2d at 838. the Michi-
gan Suprerme Court held that the Fifth Amendment privilege against self-incrimination ap-
plied to the attorney in a disciplinary action seeking disbarment, as a quasi-criminal pro-
ceeding and, moreover, there can be no adverse inference derived or inferred from, or com-
mentary made upon, the invocation of the nght to remain silent 1n such a procecding.
“[Clomment on the refusal to testifv 1s a remnant of the inquisitorial system of criminal jus-
tice . . . which the Fifth Amendment outlaws.” Griffin v. California, 380 U.S. 609, 614, 85
S.Ct 1229, 14 L. Ed. 2d 106 (1965). See Spevack, 385 U.5. at 514-15,

" The privilege against seli-incrimination protects persons “against being forced to make
incriminating disclosures at any stage of the proceeding if they could not be compelled to
make such disclosurces as a witness at tral.” Nativnal Acceptance Company of America v.
Bathalter, 705 F.2d 924,927 (7th Cir. 1983). it therefore applics not only at trial, but at the
investigative stage of such proceedings as well. The privilege against self-ingrimination not
unly extends to answers that would in themselves support a conviction but likewise embraces
those which would furnish a link in the chain of evidence needed to prosecute the vre who

{continued...)
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RCW 18.130.050(7), RCW 18.130.180(8), RCW 18.130.230( 1), RCW 70.02.
050(2)Xa), and RCW 70.225.040(3) are unconstitutional as applied to this
quasi-criminal action against Dr Alsager’s professional license). Further-
mote, the right to remain silent and privilege against self-incrimination is a
blanket right and privilege, and once raised cannot be impinged, impaired,
or impugned by the State.”® Moreover, because Wash, Const. art. 1, §§ 7 and
9, afford our citizens greater protection than is otherwise available under U.S.
Const., Amends. 1V and V,” under Washington law there is no required
records exception to Boyd's Fourth and Fifth Amendment coverage that
might make Dr Alsager’s private medical recbrds, including prescriptions

wherever located and by whomever kept, subject to production on govern-

*(...continued)

claims the right. Blau v. United States, 340 U.S. 159, 71 8. Ct. 223, 95 L. Ed. 178 (1950).
In fact, in Vining the Florida Supreme Court made it a specific point to note that what was
constitutionally repugnant to the Fifth Amendment was the coercive effect created by “the
fact that the defendant is required to respond atall” under statutory compulsion to answer the
statement of charges else face delicensure by defauit. ¥ining, 281 So0.2d at 491-92 (akin in
our case to the statutory compulsion to answer ¢lse be guilty of unprofessional conduct).

*  “[In] guasi-criminal cases, the Fifth Amendment privilege is fully applicable; the

[accused] may refuse to testify altogether and no adverse inference may be drawn from such
refusal.” Cuty of Philadelphia v. Kenny, 369 A.2d 1343, 1348-49 {Pa.Commw.Ct. 1977),
cert. denied, 434 U.8.923 (1978) (citing as authority U.S. v. United States Coin & Currency,
401 US. 715(197)); Lees v U S., 150 U.S. 476 (1893); Bevd, 116 U.S. 616).

¥ “It is well settled that article |, section 7 . . . provides greater protection to individual
privacy rights than the Fourth Amendment to the United States Constitution.” State v. Jones,
146 Wn,2d 328,332,45 P.2d 1062 (2002). See also State v. O 'Neill, 148 Wn.2d 564, 584,
62 P.3d 489 (2003); Swte v, Ladson, 138 Wn.2d 343, 348, 979 P.2d 833 (1999). “The
relevant question [is] whether the State has unrcasonably intruded 1nto a person’s private
affairs. . . . The mquiry under the state constitution 1s broader than under the Fourth
Amendment, and the inquiry focus on those privacy interests which citizens of this state have
held, and should be entitled to hold, safe from government trespass absent a warrant . . .
There are no express limitations on the right to privacy recognized under article [, section 7 7
State v. Cheatam, 150 Wn.2d 626, 641-42, 81 P.3d 830 (2003).
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ment dernand without a valid search warrant. CAR, at 2043-44.*° A physi-
cian’s private medical records and papers comprising personal protected
information do not become public and thus unprotected merely because the
government by fiat says they are by enactment of statutes (e.g., RCW 70.
02.050(2)(a) and RCW 70.225.040(3) enforced without search warrants):
The Government’s anxiety to obtain information known to a
private individual does not without more render that information
public; 1f it did, no room would remain for the application of the
constitutional privilege [of the Fourth and Fifth Amendments]. Nor
does it stamp mnformation with a public character that the Govemn-
ment has formalized its demands in the attire of a statute: if this
alone were sufficient, the constitutional privilege could be entirely
abrogated by any Act of Congress.
Marchetti v. United States, 390 U8, 39, 57, 88 5. Ct. 697, 19 L. Ed. 2d 889
(1968). The government’s interest in obtaining private information does not,

and cannot be allowed to, outweigh and supersede the individual’s funda-

mental constitutional protections.*!

" “Except in the rarest of circumstances, the authority of law required to justity a search
pursuant to article 1, section 7 consists of' a valid search warrant or subpoena 1ssued by a neu-
tral magistiate. This court has never found that a statute requiring a procedure less than a
search warrant or subpoena constitutes authority of law justifying an intrusion into the pri-
vate affairs of its citizens. This defies the very nature of our constitutional scheme.” Lad-
son, 138 Wn.2d at 353 n.3. See ulsv Cohan v. Ayabe, 322 P.3d 948, 955 n.6 (Haw 2014)
{State Consutution, including thatof Washington State, provides increased privacy protection
to individual health information and records abeve and beyond that required by HIPAA —
Health Insurance Portability and Accountability Act of 1996, 42 U.S.C. §§ 201 ef seq.). See
CAR 1622-26 (includes basic analysis as to greater protection given private records under
Wash, Const. art. 1, § 7). Adccord State v. Skinner, 10 S0.3d 1212, 1218 (La. 2009) (search
warrant reguired because of reasonable expectation of privacy in prescription recotds).
*' The individual's fundamenta! Fifih Amendment rights far outweigh the government's
recognized significant nterest 1 ferreting out fraud and violatiens of criminal laws. “We
recognize the Department’s significant interest in detecting any wrongdoing among its
employees or those who do business with them. We cannot accept. however, the
Department's argument that it has a compelling interest in investigating fraud that far out-
(continued...)
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The full application and protections of the Fourth and Fifth Amend-
ments, coupled with the greater protections afforded under the Washington
Constitution, cannot be ignored or misapplied by administrative agencies
acting under the guise and color of authority provided by statutes that are
unconstitutional on their face or as applied to quasi-criminal actions, and are
essential to protect the fundamental rights and privileges afforded by law in
professional license quasi-criminal actions seeking forfeiture of such license
and ultimately ending the licensee's professional life and hivelihood, as the
Board has done to Dr Alsager.

B. CONTINUED VALIDITY AND VITALITY OF BOYD

Respondents have from time to time espoused certain memes; e.g., that
the Supreme Court’s use of the tem “quasi-criminal” is but a mere talisman
not legally significant and inapplicable to professional license disciplinary
actions; and that Boyd is dead, along with its application to quasi-criminal

actions. Both of these cannot be further from the truth.”

*1(...continued)

weighs the . .. interests of [defendants] in asserting the Fifth Amendment's privilege. ... We
repeat that the government has a substantial interest in pursuing white collar crime among
1ts contractors, but the pursuit of such crime cannot be permitted {o overwhelm constitutional
protections.” United States v. Wujkowski, 929 F.2d 981, 985-86 (4th Cir. 1991).

** Specially noteworthy 15 the fundamental truth that Boyd held and continues to hold a
special place in Washington law commencing cven before statehood with the drafting of our
State Constitution, as Boyd was decided 3 years prior to Washington becoming a State, and
proceeding unabated through present day in the form of our case. Ali one nced do is cons-
ider Boyd ' direct impact vn the framers at our constitutionai convention. As described in
Comment, The Origin and Development of Washington’s Independent Exclusionary Rule:
Constitutional Right and Constitutionally Compelled Remedy, 61 Wash, L. Rev. 459, 522
(1986), *“the ‘give evidence’ language in article 1, section ¥ probably reflected the framers'

(continued...)
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In those jurisdictions that recognize professional license disciplinary

2 _contiued)

intent to incorporate the Bovd convergence theory; and just like] article 1, section 7, the text
of {he self-incrimination guarantee seems to have come direstly from Boyd [in which] Justice
Bradley carefully exammed the fourth and fifth amendments and concluded that searches and
seizures conducted in violation of the fourth amendment, were almost always made for the
purpose of compelling a man to give evidence against himself, which in criminal cases [and
equally in quasi-criminal actions pursaant to #oyd] is condemned under the Fifth Amend-
ment. |Accordingly,] under the convergence theory adopted by the framers, article 1, section
9 mandates the exclusion of physical and real evidence ubtamned in violation of the
defendant's constitutionally guaranteed right to priviacy.” Thus, no required records excep-
tion. Boyd has suffered the slings and artows of critics, such as our own State government
agencies, over the many years it has been the law of the land. Notable, however, is the fact
that Boyd’s holding that the Fifth Amendment right against self-incrimination applies to
quasi-criminal actions cqual to 11s application in criminal cases has not been diminished one
10ta ~ in what are held 10 be quasi-criminal actions courts apply the Fifth Amendment right
to remain silent and privilege against self-incrimination firmly, broadly, and absolutely just
as they do in criminal cases. As forany purported inroads against Boyd ’s absolute protectron
of private records where such can be used for incrimination purposes, the so-called required
records exception, there is absolutely no diminishment to Boyd s protection for private
records in the form of medical prescriptions under broader protection to private affairs
pursuant to the Wash. Const. art 1. §§ 7 and 9, as there is absolutely no public aspect to
private prescription records wherever located and by whomever kept and, consistent with the
extremely well reasoned decision in Oregon Prescription Drug Monitoring Program v. U §
Drug Enforcement Administration, 998 F. Supp. 2d 957 (D. Oregon 2014), there remains a
reasonable societa] expectation of privacy in those records as evidenced also by Washing-
ton’s history immediately prior to and after statehood in statutes regulating druggists and
pharmacies and expressly exempting physician prescriptions from record keeping re-
quirements and from disclosure upon mere demand by government agents. Scholarly papers
and at least several Justices of the US Supreme Court have gone on record within the last 15
years asserling it is more than past time to reinvigorate Boyd and its root holdings regardiny
the Fourth and Fifth Amendments” application to the protection of private records from the
prymg eyes of government, as these Justices opine that the Court has improperly strayed
from the true intent of the Fourth and Fifth Amendments and their interconnection in holding
the government at arms length from private records that are incriminating in content,
regardless of whether they may be required to be kept or not.  And as for Spevack's
contmued vitality, as recently as 2009 the Oklahoma Supreme Court cited that decision as
precedent 1 holding that it could not discipline an attorney for exercising his Fifth Amend-
ment’s privilege against self-incrimination. As the Oklahoma court quoted from Spevack,
“the self-incrimination clause . . . guarantees a person the right to remain silent unless he
chooses to speak in the unfettered exercise of his own wiil, and to suffer no penalty.” Wi/-
cox, 227 P 3d at 654-55. A penalty is a sanction which makes assertion of the right against
self-incrimination costly, such as charging and then finding Dr Alsager guilty of unprofes-
stonal conduct for his fatlure to cooperate, stemming from his assertion of his Fourth and
Fifth Amendment rights and privileges as set forth in, and continumg to be the supreme law
ot'the land, Boyd and Spevack as applied to quasi-criminal professional license disciplinary
aciions — as held by and continues to be the law as stated in Ruffula, and as adhered to by our
Washington courts. Where courts stay true to the fundamental and clear holdings of Boyd
and Spevack, and are not in some manner trying to make an end run around them to further
some agenda. Dr Alsager’s concrete pillars of law are precedent that cannot be toppled.
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actions or other property forfeiture proceedings as quasi-criminal, there is
absolutely no doubt that the uniform legal effect of such is to accord full
Fourth and Fifth Amendment rights and privileges to the accused in such
action. Moreover, except for the federally carved limited exception to the
Fourth and Fifth Amendments known as the reguired records doctrine,
which 1s not part of and will never be engrafied into Washington State con-
stitutional jurisprudence, the application of Boyd s holdings to quasi-criminal
actions, mcluding our case at bar, remains intact, valid, viable and undimin-
ished." And as for the U.S. Supreme Court’s contemporaneous look to Boyd
as not only continuing to be good law, but also perhaps in need of reinvigor-
ating its firm constitutional protection of private records that has come under
the knife, see United States v. Hubbell, 530 U.S.27,1208. C1. 2037, 147 L.
Ed. 2d 24 (2000).

In Sovd, this Court unanimously held that the Fifih Amendment
protects a defendant against compelled production of books and
papers. . . . And the Court linked its interpretation of the Fifth
Amendment to the commonlaw understanding of the self-incrim-

ination privilege. . . . But this Court in Fisher v. United States, 425
U.S. 391 (1976), rejected this understanding, permitting the Gov-

*" Asa modern comprehensive analysis of Bayd, its holdings and full application to what are
determined to be quasi-criminal actions in rebuttal to its detractors. see One 1995 Corveite
v Mayor und City Council of Baltimore, 724 A.2d 680 (Md. 1999), cert. denied, 528 U8,
927,120 §. Ct. 321, 145 L. Ed. 2d 250 (1999). By an in depth analysis of One 1958
Plymouth Sedan v. Pennsylvania, 380 U.8. 693, 85 8. Ct. 1246, 14 L. Ed. 2d 170 (1965),
with its reliance on Boyd and Plymouth Sedan’s continued validity and viability as to the
Supreme Court’s holding that the Fourth Amendment’s exclusionary rule applies to quasi-
crimnal actions, the One 1995 Corvette Court not only underscored the continued validity
and vitality of Boyd, 724 A.2d at 682-93, the Court also confirmed the applicability of the
Fourth Amendment’s exclusionary rule to suppress private property seized without a proper
warrant bascd on probable cause in a quasi-cniminal action, /d., at 691-92.
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ernment to force a person to furnish incriminating physical evidence

and protecting only the “testimonial” aspects of that transfer. . . . In

so doing, Fisher not only failed to examine the hisiorical backdrop

of the Fifth Amendment, it also required . . . a difficult parsing of

the act of responding to a subpoena duces tecum. . . . [I]n light of

the historical evidence that the Self-Incrimination Clause may have

a broader reach than Fisher holds, I remain open to a reconsider-

ation of that decision and its progeny in a proper case.
Hubbell, 530 U.S. at 55-56 (Justice Thomas, with whom Justice Scalia joins,
concurring). See also Clemens, The Pending Reinvigoration of Boyd:
Personal Papers Are Protected by the Privilege Against Self-Incrimination,
25 N L UL L. Rev. 75 (2004) (Boyd still applics to protect personal papers
from seizure without a warrant); De La Cruz v. Quackenbush, 96 Cal. Rptr.
2d 92, 98-104 (Cal.App. 2000) (the mere fact that the government may
require a business to maintain certain records is not sufficient justification for
the government to seize those records without a search warrant or sub-
poena — as for which here we admittedly have neither).*

The State succeeded in pulling the wool over the Presiding Officer’s

eyes;” but in light of the foregoing, the government will not be allowed to

* See CAW, at 1274, 1290 (statutes, ncluding RCW 70,02.050{2)(a) and RCW 70.225.
040(3), that Dr Alsager challenges as unconstitutional were relied on by the State to access
private patient prescription records from PMP and pharmacies without a search warrant)
The Presiding Officer concurred with the DOH and Dr Alsager’s objections (CAR, at 959-
92, 997-1003) were summarily denied. CAR, at 1641-44, 2116 (Dr Alsager’s motion for
directed judgment denied at close of prosecution’s case-in-chief). But sce fn.40, supra.

** The State has grounded its contentions that professional license disciplinary actions are
only civil actions with any Fourth and Fifth Amendment rights and privileges to be accorded
the licensee arc to be construed in accordance with their application to mere parties or
witnesses in civil actions: citing fkeda v Curtis, 43 Win.2d 449, 261 P.2d 684 (1953); and
Kingv. Olympic Pipeline Company, 104 Wn, App. 338. 16 P.3d 45 (2000). These cases are
clearly distinguishable, inapposite and irrelevant to our case at bar and are to be ignored.

APPELLANT DALE ALSAGER’S
MAIN BRIEF
-- PAGE 31 OF 50




succeed in diverting the Court’s focus from the very significant and
compelling constitutional 1ssues and applicable law regarding fundamental
rights and privileges presented by Dr Alsager.

C. PHYSICIAN PRESCRIPTIONS ARE SUBJECT TO NOT JUST
A REASONABLE, BUT A HEIGHTENED, EXPECTATION OF
PRIVACY, RECOGNIZED BY WASHINGTON LAW PRIOR TO
STATEHOOD AND CONTINUING THEREAFTER

Private and personal records which are reasonably intended and expected
to be subject to privacy rights and remain private are protected from govern-
ment search and seizure by our third concrete pillar constructed from the
Fourth and Fifth Amendments as buttressed by our Washington Constitution
art [, §§ 7 and 9. There is no basis under the US Constitution and the greater
protection to private affairs under our State Constitution for application of
any so-called required records exception to the Fifth Amendment (and.
pursuant to Boyd, arguably the Fourth Amendment as well) to make physi-
cian prescription records available to the government upon mere demand and
be used in a quasi-criminal action against the prescriber as allegedly incrimi-

nating evidence.*

In fact, physician prescriptions have been protected as
private, confidential information from before the time Washington became

a State.

* There is absolutely no public aspect to very personal and private physician prescriptions
that would in any manner render prescription records subject to disclosure on mere demand
wherever located and by whomever kept, without much, much more — such as a properly
1ssued search warrant supported by probable cause, There is no exception under Washington
law thatholds prescription records have public aspects and are subject to a diminished expec-
ation of privacy — even as to any that may have allegedly been written by Dr Alsager.
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Under Section 936 of the 1881 Code of (the Territory of) Washington it
was provided that “every druggist shall keep a book in which he shall register
the name of any person purchasing or receiving from him any such poisonous
drug or compound, unless the same shall be furnished upon the prescrip-
tion of a competent physician,”’ together with the name of such drug or
compound, and the time when it was furnished.” (Emphasis added.) This
Territorial Law was followed two years after Washington became a State
with an updated State statute requiring pharmacists to keep extremely detail-
ed and personal records and to disclose that information to certain officials
upon demand — with one very large, and relevant, exception:

The proprietor of every drug store shall keep in his place of
business a registry book in which shall be entered an accurate
record of the sales of all mineral acids, carbolic acid, oxalic acid,
hydrocyanic acid, cyanide of potassa, arsenic and its preparations,
corrosive sublimate, red precipitate, preparations of opium (except
paregoric), phosphorus, nux vomica and strychnine, aconite,
belladonna, hellebore and their preparations, croton oil, o0il savin,
oil tansy, creosote, wines and spirituous or malt liquors. Said
record shall state amount purchased, the date, for what purpose
used, buyer’s name and address, and said record shall at all times,
during business hours, be subject to the inspection of the prose-
cuting attorney, or to any authorized agent of the board of phar-
macy; Provided, That no such wines, spirituous ormalt liquors shall
be sold for other than medicinal, scientific, mechanical or sacra-
mental purposes. Furthermore, that all poisons shall be plainly la-
beled as such, and that such labels shall also bear the name and add-
ress of the druggist selling the same. The provisions of this section
shall not apply to dispensing by physicians’ prescriptions.

1891 Laws of Washington, Chapter CLIII (153), Section 12 (emphasis

" The requirements for a person to practice medicine or surgery were set forth in Sections
2284-94 of the 1881 Code of (the Territory of) Washington.
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added).”® Ina Gunwall analysis, such expectation of privacy underscores the
necessity of a search warrant issued on probable cause in order to search and
seize physician prescription records wherever located and by whomever kept.

State v. Parris, 163 Wn, App. 110,259 P.3d 331 (2011), and other cases
of that ilk are easily and readily distinguishable and provide absolutely no
recognized ground to deviate from the law of Washington that “authority of
[aw™ means very clearly, a search warrant issued and supported on probable

cause. As courts have observed, why even bother with constitutional rights

£

In 1915 the people of the State of Washington by Initiative voted in the loca! era of
Prohibition by passing Laws of Washington, Chapter 2 In Scction 7 of that Act of the peo-
ple, it is stated that "nothing in this act shall be construed to prohibit a registered druggist or
pharmacists from selling intoxicating liquor for medicinal purposes, upon the prescription
of a kcensed physician, as hercin provided . . . . Sectton 7 went on to require “every drug-
gist or pharmacist selling intoxicating liquor or alcohol for the purposes above described
shall keep a true and exact record 1n a book provided by him for that purpose, in which shall
be entered at the time of every sale of intoxicating liquor or alcohol made by him or in or
about his place of business the date of the sale, the name of the purchaser, his place of resi-
dence, stating the street and house number (if there be such), the kind, quantity and price of
such liquor er alcohol and the purpose for which it is sold . . .”. Now, as for sales made
under physician’s prescription for medicinal purposes, Section 7 provided that “whenever
any druggist or pharmacist fills a prescription for intoxicating liquor, he shall cancel the same
by writing across the face thereof, in ink, the words: “canceiled,” with the date on which it
was presented and filled, and shall keep the same on file, separate from other prescriptions,
and no such prescription shal! be filled again. Such book and all prescriptions for intoxi-
cating lignor filled shall be open to inspection by any prosecuting attorney or city attorney,
judge or justice of the peace, sheriff, constable, marshal or other police officer, or member
of the city or town council.” So, even as the Prohibition era began, the people of the State
of Washington recognized that special protection must be given to prescriptions written by
physicians for other than intoxicating liquor - and such other prescriptions were not made
available for inspection upon mere demand by anyone. And 2 mere two years later the
Legislature totally overhauled Section 7 of the Laws of 1915 by implementing a special per-
mit system by which intoxicatig liquor or alcohol could be sold for specific purposes, totally
removing from the law and record keeping requirements any and all references to physician
prescriptions. 1917 Laws of Washington, Chapter 19. And finally by Initiative of the people
in 1933, all of the Prohibition era laws were repealed, including all of chapter 2 of the Laws
of 1915, and chapter 19 of the Laws of 1917. See 1933 Laws of Washington, Chapter 2.
Clearly, even thraugh the years of Prohibition, all physician preseriptions (except for intoxi-
cating liquor during 1915-17) were accorded special rights of privacy and protection from
inspection upon mere demand by government agents.

APPELLANT DALE ALSAGER’S
MAIN BRIEF
-- PAGE 34 OF 50




if the legislature can merely cnact a statute to negate such protection? Mar-
chetti, 390 U.S. at 57.* And in Skinner, supra (a 2009 Louisiana Supreme
Court decision), it was held that a right to privacy in medical and prescription
records 15 an expectation of privacy that society recognizes as reasonable,
and prescription records obtained without a scarch warrant are inadmissible
and must be suppressed as evidence. It is very obvious that government can-
not conduct an investigatory search and subsequent seizure of such personal
and private medical records with anything less than a vahidly 1ssued search
warrant. Even the opinions in Client 4 v. Yoshinaka, 128 Wn. App. 833,116
P.3d 1081 (2005), and Seymour v. Washington State Department of Health,
Dental Quality Assurance Commission, 152 Wn. App. 156, 216 P.3d 1039
(2009), hold no sway to negate the necessity for a search warrant in our case.
The only concern in both of those cases was whether threshold statutory re-
quirements were met in order to even commence an investigation that could
subsequently possibly lead to making a demand for medical records. Consti-

tutional issues were sidestepped as the appellate court in Seymour expressly

* Even where considered solely under the Fourth Amendment the federal courts, such as in
the Oregon PDMP case, have held that prescription records held by a third party in a data-
base, very similar to our Prescription Monitoring Program database, retain a very reasonable
and protecred expectation of privacy, and cannot be disclosed to government agencies even
under an administrative subpoena. The State takes exception to the Oregon PDMP federal
decision (now on appeal to the Ninth Circuit Court of Appeals).and cites a State decision to
the contrary in Lewis v Superior Court and Medical Board of California, 172 Cal. Rptr. 3d
491 (Cal. App. 2014). That appellate court decision 15, however, now on review by the
California Supreme Court as a Petition for Review was GRANTED in Lewis v. Superior
Courtand Medical Board of California, 334 P.3d 684 (Cal.2014). Inany event, Washington
has a long history of treating physician prescriptions as protected private affairs and informa-
tion that compels greater protection under our State Constitution.
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stated that “we emphasize that we do not reach the question of whether the
scheme under the UDA is an adequate substitute for the warrant requirement.
Our analysis is limited to the threshold question of whether the warrantless
inspection herein was authorized by any statute.” 152 Wn. App. at 168 n.6.
However, Seymour did hold that all documents obtained stemming from an
unauthonized, warrantless inspection must be excluded from any disciplinary
action pursuant to the provisions of RCW 34.05.452(1), which states that
“the presiding officer shall exclude evidence that is excludable on constitu-
tional or statutory grounds.” See 52 Wn. App. at 171. Obviously, neither
Yoshinaka nor Seymour provide any analysis of the relevant issues in our
case regarding increased protection of private patient records and prescrip-
tions under both the Fourth Amendment (per the Oregon PDMP decision)
and Wash. Const. art I, §§ 7 and 9; accordingly, both of these cases are dis-
tinguishable and hold no persuasive value; except perhaps for the fact that the
Board did not authorize the prescription investigation until after the DOH
conducted the PMP database search and the DOH thereafter filed a com-

tSl’]

plamt.™ Very clearly, the common law recognized and protected the right of

*® There is, however, one case not at this time referenced by the State that may provide some
valuable insight into the privacy protection given to physician prescription records in the
commen law and statutory law at the time of Washington’s statehood — which goes to ele-
menis of the Gunwall analysis. The Court of Appeals in Murphy v. State, 115 Wn. App. 297,
62 P.3d 533 (2003), harkened back to the historical treatment of drug records as support for
its position that such records have since statehood been subject to disclosure to law enforce-
mentand administrative agencies without a search warrant pursuant to mere statutory author-
ity. Atpage 313, the Murphy Court refercnced as its sole support Section 12 of the 1891 Act
To Regulate The Practice Of Pharmacy. This Statute was enacted only 2 years after state-

(continued...)
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privacy in physician prescriptions — a protection recognized upon statehood,
notwithstanding recent statutes purported to be to the contrary, that is subject
to Wash. Const. art. 1, §§ 7 and 9 requiring a valid, supported search warrant.
D. THE WARRANTLESS SEARCH BY DOH OF PMP DATABASE
WITHOUT PROBABLE CAUSE AND WITHOUT BOARD
AUTHORIZATION YIELDED FRUIT OF THE POISONOUS TREE
THAT IS SUBJECT TO THE EXCLUSIONARY RULE
Timing is everything, both in life and in the law. Here, the timing of
DOH Investigator Hoyle’s warrantless search of the PMP database 1s most
telling. Based on documents in the CAR, potice of two complaints, neither
of which referenced any allegations regarding prescriptions.”’ were sent to
Dr Alsager by the DOY dated October [, 2012. CAR, at 1858, 1860. Fol-
lewing 1ssuance of a DOH demand letter on November 26, 2012, Dr Alsager
responded with the assertion of his constitutional rights and privileges and

submitted a Petition for Declaratory Order to the DOH and Board on Decem-

ber 14, 2012. CAR, at 1864-84. The Board issued a letter dated January 8,

*(...continued)

hood and was in furtherance of the common law durmg the time Washington was a Territory.
On the one hand, the statute clearly provides that a pharmacy must keep detailed records as
to the over the counter sale of certain types of narcotics and poisons (which are all noticcably
absent from the allegations underlying our case), and that such records must be made avail-
able for inspection by certain government agents upon mere demand. This inspection pri-
vilege was opined by the Court of Appeals as an indicator that prescription records were
available for disclosure upon mere demand since the time Washington became a State. How-
ever, and on the other hand, what the Court of Appeals failed to also include in its dis-
cussion was the very last sentence of Section 12 of this 1891 Act, which reads “The provi-
sions of this section shall not apply to dispensing by physicians’ prescriptions.” See p. 33,
supra.

*! These complaints were apparently consolidated and referenced in the Board’s Statement
of Charges against Dr Alsager in 9 1.11 {CAR, at 7), subsequently Stipulated by the parties
to be redacted in part as irrelevant and unduly prejudicial. CAR, at 1447 7 4.
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2013, declining to issue a Declaratory Order. CAR, at 1886-88."* 1t was not
until after all of the foregoing had transpired and efforts at mediation had
failed (Order dated April 26, 2013) that, based solely on a request by the
AAG prosecutor and without probable cause, a search warrant, or even a sub-
poena, Hoyle submitted a search query to be run against the PMP database
on May 3,2013. CAR, at 1922-28; APP, at 118. Tt was then solely upon the
outcome of this fishing expedition that the DOH filed its own complaint ag-
ainst Dr Alsager with allegations relating to prescriptions that the Board sub-
sequently authorized an investigation of Dr Alsager on June 5, 2013 (CAR,
at 1890; APP, at 119), which eventually resulted in the formal Statement of
Charges agamnst Dr Alsager — but noteworthy absent therefrom are any alle-
gations regarding prescriptions related in any way to the subject patient of the
original two complaints notice of which was given on October |, 2012.%
The DOH and Board have cited Parris, 163 Wn. App. 110, for their

contention that a statute authorizing warrantless searches and seizures consti-

% Judicial notice may be taken of the fact that Dr Alsager commenced an action for

Declaratory Judgment and Injunctive Relief in the U.S. District Court, Western District of
Washington, at Tacoma, on Janwary 15,2013 (No. CV-13-5030 RIB}. On the State’s Motion
to Dismiss grounded on the Younger abstention doctrine, the District Court dismissed Dr
Alsager’s case by Order dated March §,2013. Dr Alsager then filed an appeal with the Ninth
Circutt Court of Appeals on March 18, 2013 (No. 13-35210).

1t s readily apparent that no probable cause for any search of the PMP database arose
from the original complaints, as the search did not occur for another 8 months following their
filing with the DOH. The warrantless search only occurred after Dr Alsager had asserted his
constitutional rights and privileges, filed a Petition for Declaratory Order, litigated an action
in federal district court, and filed an appeal in the Ninth Circuit Court of Appeals. Clearly,
motive for such a search comes into question; the only possible explanation being a retalia-
tory fishing expedition to see whatever could possibly be found and used against Dr Alsager,
as the 2012 complaints were clearly going nowhere.
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tutes valid authority of law under Wash. Const. art. I, § 7, thereby validating
Hoyle’s search of the PMP database and seizure of prescription records with-
out patient consent or supported and issued search warrants. The Parris case
is, obviously, readily distinguishable and in no way provides any authority
whatsoever for the State to avoid obtaining a search warrant in order to com-
ply with the constitutional protection accorded private affairs, including
patient medical/prescription records in which there is a continuing reasonable
expectation of privacy. See Oregon PDMP, supra. The Parris court merely
recognized a previously established and very limited exception to the consti-
tutional prohibition of warrantless searches that exists under Washington
common law, and codified by statute in RCW 9.94A.631(1), applicable to
parolees and probationers “sentenced to confinement but who are simply ser-
ving their time outside the prison walls.” Parris, 163 Wn. App.at 117.>* On
their face, Parris and such other cases related to this very limited exception
to the prohibition of warrantless searches and seizures under Wash. Const.
art. |, § 7, are not in any way applicable to our case and the reasonable expec-
tation of privacy in, and the constitutional protection given to private and

personal medical records, including prescriptions, wherever located and by

*' Because Washington law is that such offenders have a diminished expectation of privacy
during such community confinement, a warrantiess search of their home and personaj effects
satisfies constitutional muster when there is a well-founded or rcasonable suspicion (i.e,
probable cause) of a probation viclation and there is probable caunse to believe that the
offender resides at the residence to be searched; and even then, a warrantless search is consti-
tutionally permissible only to the extent necessitated by the legitimate demands of the oper-
ation of the parole process. State v. Winterstein, 167 Wn.2d 620, 628, 630, 220 P.3d 1226
(2009); State v Simms, 10 Wn. App. 75.86, 516 P.2d 1088 (1973).
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whomever kept. Neither RCW 70.225.040 nor RCW 70.02.050(2)(a) pass
constitutional muster sufficient to provide an exception to the clear prohibi-
tion of warrantless searches and seizures of private and personal patient med-
ical records, including prescriptions, under the broad, protective umbrella of
Wash. Const. art. 1, §§ 7 and 9. Ladson and Oregon PDMP, supra.
Evidence obtained unlawfully in a quasi-criminal action is subject to ex-
clusion and is inadmissible in such a case as RCW 34.05.452(1) clearly man-
dates, under the fruit of the poisonous tree exclusionary rule.”” As the PMP
and prescription information in our case was all unlawfully obtained, none
of this information and none of any subsequently discovered evidence was
admissible and must have been excluded from the record of this quasi-cri-
minal action. See Ladson, 138 Wn.2d at 359-60; Board of License Commis-
sioners, Town of Tiverton v. Pastore, 463 A.2d 161, 163-64 (R.1. 1983).
E. WASH. CONST. ART L, §§ 7 AND 9, GUNWALL ANALYSIS
Foregoing parts of this Main Brief present the foundational support for

Dr Alsager’s assertion that, although the protection of his Fourth and Fifth

* Qur Supreme Court’s decision in Deeter v, Smith, 106 Wn,2d 376, 378-79,721 P.2d 519
(1986}, confirms that the exclusionary rule fully applies to quasi-criminal actions. The DOH
cannot go on a fishing expedition into the PMP database without a scarch warrant, It is ad-
mitted and not subject to any debate that the DOH investigator did not have a search warrant
(or even a subpoena) when the query was submitted and the search of the prescription record
database was made in May 2013. It is subject to no debate that a query made on a database
in which private medical information in the form of physician prescriptions is stored and in
which there exists a very reasonable expectation of privacy recognized in Washington prior
to statehood constitutes a search subject to constitutional protections, as found and held in
the Oregon PDMP case and as so clearly held to be true at Washington’s inception as a State
as evidenced by the Territorial Laws of 1881, the last sentence in Section 12 of the 1891
Pharmacy statute, and the Prohibition era laws.
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Amendment rights and privileges in this quasi-criminal action provide the
baseline prescribed by the U.S. Supreme Court below which State action can-
not fall, Wash. Const. art. 1, §§ 7 and 9 provide greater levels of protection
to the forced production of prescription records wherever located and by
whomever kept without a search warrant issued on probable cause. See Parts
VI{A) - (D), and n.42, supra.®® As to these sections of the Washington Con-
stitution, the heavy lifting has been done and only factors 4 and 6 need to
addressed.”” As for factor 4 (and 3 as well), even prior to and immediately
following statehood it is clear Washington laws relating to physician pre-
scriptions gave heightened levels of confidentiality and privacy to both phy-
sicians and patients wherever such records are located and by whomever
kept. See Part VI(C), supra. As for factor 6, this same history clearly dem-
onstrates that control of both medical practitioners and physician prescrip-

tions are long held to be matters of State concern.”® Under a Gunwall

* Wash. Const. art. 1, § 7 protects against government intrusion into private affairs, which
are "those privacy interests which citizens of this state have held, and should be entitled to
hold, safe from governmental trespass absent a warrant." State v. Hinton, 179 Wn.2d 862,
877.319 P.3d 9 (2014) (cell phone text messages). See also Gunwall, 106 Wn.2d at 65-60;
(tclephone 1ol billing records); Stute v. Boland 115 Wn.2d 371,580,800 P.2d 1112 (1590)
(garbage cans placed on curb); /n re Maxfield, 133 Wn.2d 332,945 P.2d 196 (1997) (clectric
consumption records), State v. Jackson, 150 Wn2d 251, 262, 76 P.3d 217 (2003)
(instaliation of GPS to track vehicle); State v. Jorden, 160 Wn.2d 121, 129, 156 P.3d 893
(2007) (tmotel registry).

*" Centimark Carporation v. Department of Labor and Industries, 129 Wn. App. 368, 375,
119 P.3d 865 (2005) (only Gurwall factors four and six must now be addressed for specific
context in which Washington constitutional protections are in issug).

% See 1881 Code of {Territorial) Washington, §§ 936 (prescriptions) and 2284-94 {medical
practitioners); Fox v Terrutory of Washington, 2 Wash, Terr. 297, 5 Pac. 603 (1884) (State
(continued...)
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analysis and in the context of quasi-criminal professional license disciplinary
actions in which the government demands from physicians and/or pharma-
cies, under risk of substantial penalties, the forced giving/production of, infer
alia, private prescription records, it is very clear that Wash. Const. art. I, §§
7 and 9 are intended to and as a matter of law do accord greater protection
than do the Fourth and I'ifth Amendments. Bovd, 116 U.S. at 633-34, pre-
scribes the absolute minimum level of protection that this Court should adopt
pursuant to a Gunwall analysis with respect to Wash. Const. art. 1, §§ 7 and
9.°% Accordingly, in this quasi-criminal action Dr Alsager has the absolute
right to remain silent and privilege against self-incrimination, unfettered and
without acdverse inference or punishment, and there is absolutely no required
records exception under our State Constitution and neither Dr Alsager nor
pharmacies can be forced upon mere demand to give the State prescription
records without a search warrant issued on probable cause.

F. APPLLICATION OF LEGAL PRINCIPLES TO CHALLENGED
FINDINGS, CONCLUSIONS AND ORDERS

Atand prior to trial in this quasi-criminal action, Dr Alsager asserted and
properly preserved all of his fundamental and well-established constitutional

rights and privileges including, inter alia, his absolute right to remain silent

*(...continued)
requirements for medical practitioners upheld); 1891 Laws of Washingtor, Ch. CLII, § 12
(physician prescriptions excluded from record keeping and disclosure requirements).

** Especially 1n light of the special place the Boyd decision held i the framers” making of
Wash. Const. art, [, §§ 7 and 9. See tn.42, supra.
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and his privilege against self-incrimination, all without, according to well-
established constitutional law, being subject to adverse inference or comment
by the prosecution. CAR, at 2039-44, 2048-49. Dr Alsager further presented
timely objections to the State’s documentary evidence obtained without a
search warrant, and with absolutely no chain-of-custody and authentication
compliance. CAR, at 1002-03. All of Dr Alsager’s objections were properly
made and preserved in the record for judicial review. CAR, at 2043, 2048-
49.% Nevertheless, the Presiding Officer’s mind was set against the acknow-
ledgment and full protection of Dr Alsager’s federal and State constitutional

rights and privileges as mandated by well-established law,®' and the Board

* Should there be an issue that not ali Prehearing Orders have been duly challenged, inclu-
ding the £x Parte Order of Summary Action {APP, at 125), regarding Prehearing Order Nos.
1,4 and 9, Div Alsager’s primary challenges are patent errors of law 1n 1ssuance thercef and
the refusal 10 disqualify Dr Markegard from sitting both on the Show Cause Panel and as a
member of the Board Panel at trial. See fn.9. supra. Regarding Prehearing Order Nos, 4 and
5 with respect to the Orders on Show Cause, and Prehearing Order Nos. 2, 6 and 7 regarding
exhibits and continuances, Dr Alsager sets forth the specific grounds to chaillenge these
preliminary Orders in his Motions for Reconsideration identified in fn.9 and fn.19, supra.

“ Substantially and unduty prejudicing and trampling on Dr Alsager’s absolate constitu-

tienal rights and privileges, including the right to a fair and unbiased trial, the Presiding Of-
ficerover Dr Alsager’s abjections allowed the prosecutor to call Dr Alsager as a witness in
the DOH’s case-in-chief; allowed the Board Panel to draw an adverse inference from Dr
Alsager’s invocation of his absolute and blanket Fifth Amendment rights and privileges and
refusal to be called as a witness and forced to testify; and allowed the prosecutor to pose
direct questions to an empiy chair as part of its case-in-chief in the quasi-criminal trial of Dt
Alsager. CAR, at 2056-65. The mindset of the Presiding Officer was firm and unbending
throughout this matter, and is embodied in the following statement made by him at trial: “The
law requires that I rule, and my ruling is and shall be that if your client [i.e., Dr Alsager]
rcfuses [to be called and testify], with respect to both you and your client, 1 will instruct the
Panel that they are allowed to draw a negative inference if that question is put to me by the
Panel during deliberations. [ believe Washington case law is clear on that. And if this gets
spawned in the appellate courts, | suppose that’s where it’s going to get fought. 1 note that
the appeliate courts, in fact, anticipate that we're going to finish this administrative proceed-
ing before the next step gets done based on rulings that I’ve received both from the federal
and the state courts. So we need not belabor this anymeore.” CAR, at 2029-30 (Presiding Of-

{continued...}
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Panel®

proceeded under this clear error of law to find Dr Alsager guilty of
unprofessional conduct and imposed sanctions on him that permanently re-
voked his professional license without any opportunity ever for reinstate-
ment.*” The Final Order imposing the administrative death penalty on Dr
Alsager was very clearly supported neither by Conclusions of Law that were
constitutional nor evidence that was substantial. competent, and lawfully ob-
tained and preserved. Lacking a lawful foundation, the Final Order is legally
and fatally defective and must fall as a matter of law. In particular:

1. Addressing Issues #1 and #3, supra. in light of Parts IV, V, and VI{A)

- (E), supra, as identified in accompanying footnotes certain Prehearing Ord-

ers,” Final Order Findings of Fact,* Final Order Conclusions of Law,* and

*i(...continued)
ficer speaking at trial), 2116 (denied motron for directed judgment).

* Over the continuing objections of Dr Alsager, Dr Shannon Markegard (who 1s in direct
competition with Dr Alsager’s private practice in the immediate Maple Valley area) was not
disqualified from sitting on the Board Panel. It was an error of law, and extremely and
unduly prejudicial for Dr Markegard 1o sit on the Board Panel and have a determining voice
m imposing the death penalty on Dr Alsager, and thereby ridding the Maple Valley area of
a competing D.0. to the benefit of Dr Markegard’s practice. See CAR, at 945-54; RCW
34.05.425(3); Trust and Investment Advisers, Inc. v. Hogsett, 43 F.3d 290, 295 (7" Cir.
1994); Ward v. Villuge of Monroeville, 409 U.8. 57, 60, 93 S. Ct. 80, 34 L. Ed. 2d 267
(1972); Gibson v. Berrvhill 411 U.S. 564, 578-79,93 5. Ct. 1689, 36 L. Ed. 2d 488 {1973).

** CAR, at 1715. See fn.18, supra (the unprofessional conduct the Board Panel found and
concluded [r Alsager had, in their fault-ridden opinion, committed was the violation of

RCW 18.130.180(8) and the violation of RCW 18.130.180(93); CAR, at 1713 (both conclu-
s1ons are grounded on patent crrors of law).

* Prehearing Ovder (PHO) No. 10; PHO No. 11; and PHO No. 12
" Final Order Findings of Fact, Paragraphs 1.8 and 1.9.
*® Final Order Conclusions of Law, Paragraphs 2.2, 2.3, 2.4, and 2.5
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parts of the Board’s Final Order” are grounded on clear and unduly prejudi-
cial beyond harmless violations of Dr Alsager’s Fifth Amendment right to
remain silent and privilege against self-incrimination.”® In light of Dr Alsa-
ger’s Fifth Amendment rights and privileges, as applied to the underlying
quasi-crirminal action, RCW 18.130.050(7), RCW 18.130.180(8), and RCW
18.130.230(1) are beyond any reasonable doubt unconstitutional,” Dr Alsa-
ger zealously protected his private medical records as to which neither his
patients (CAR, at 959-95), HIPAA requirements (CAR, at 965), nor Wash.
Const. art. I, §§ 7 and 9, countenance or allow their disclosure without a pro-
perly supported and issued search warrant — as for which here we admittedly
have none.”™ Accordingly, unprofessional conduct grounded on a violation
of RCW 18.130.180(8) alleging failure to cooperate must be vacated by the
Court. CAR, at 1713. RCW 34.05.570(3).

2. Addressing Issues #2 and #3, supra, in light of Parts TV, V, and VI(A)

*7 Final Order, Paragraphs 3.1 and 3.2; Order Denying Reconsideration of Final Order.

8 All of which he was absolutely entitled to, and did, assert at each stage of the DOH/Board
quast-criminal action (both pre-Statement of Charges and post-Statement of Charges) against
him and his professional license unfettered and without sanctions or adverse inference.

® The Board’s charging Dr Alsager initially with failure to cooperate is a clear violation of
his constitutional rights and privileges. See, e.g., Vining, 281 S0.2d at 491-92. The pro-
secution’s calling Dr Alsager to testify, questioning an empty chair, and commenting that
from such the Board Panel may draw an adverse inference are all egregious violations of his
constitutional rights that are not harmless in any way, shape, manner or result.

® Moreover, the use of PMP records for a fishing expedition contrary to the privacy interests
of patients is unlawful and all records obtained from such illicit search and seizure as well
as all subsequent records/documents found “but for” the initial PM P records filing and search
must be suppressed and excluded from the record as fruir of the poisonous tree — but they
were not. CAR. at 959-92, 997-1003, 1452-66, 1633-45.
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- (E), supra, as identified in accompanying footnotes certain Prehearing
Orders {PHO).”' Final Order Findings of Fact,” Final Order Conclusions of
Law and parts of the Board’s Final Order are grounded on unlawfully ob-
tained DOH evidence that was fruit of the poisonous tree and must have been
suppressed and excluded from the record.” U.S. Const., Amends. IV and V;
Wash. Const. art. 1, §§ 7 and 9." In light of these well-established constitu-
tional rights and privileges, as applied to the underlying quasi-criminal ac-
tion, in the absence of a search warrant RCW 70.02.050(2)(a) and RCW 70.

225.040(3) are beyond any reasonable doubt unconstitutional. Because all

7' pPHO No 10: PHO No. 11 (including inter alia admission of DOH Exhibits D-15 and D-
16, and denying Dr Alsager’s Exhibits R-1 through R-5, inclusive; but see CAR, at 1447 9
3re- R-2 and R-3): PHO No. 12,

** Final Order Findings of Fact, Paragraphs 1.5 and 1.5(A) through (T), inclusive; 1.6 and
1.7. Also included inter ulia is the admission of DOH Exhibits D-15 and D-16.

™ Fmal Order Conclusions of Law, Paragraphs 2.2, 2.3, 2.4, and 2.6; and Final Order,
Paragraphs 3.1 and 3.2; respectively; Order Denying Reconsideration of Final Ovder.

™ The DOH evidence relating to alleged prescriptions relied upon by the Board Panel in
making its Final Order, admitted over Dr Alsager’s objections (CAR. at 959-92, 997-1003,
1452-66,1627-32, 1633-45,2073,2077-85, 2104y was unlawfully acquired without a scarch
warrant in violation of Wash. Const. art. 1, §§ 7 and 9, and constitutes fruit of the poisonous
tree that must be excluded from the record and given no consideration by the Board. The ex-
clusionary rule applies to suppress unlawfully ebtained evidence from use in administrative
license revocation actions deemed quasi-criminal. Pastore, 463 A.2d at 163-64 (State ad-
ministrative agencies must conduct their investigative and enforcement functions in compli-
ance with constitutional requirements); ¢f. State v. Johnson, 814 30.2d 390 (Fla. 2002) (sup-
press medical records improperly subpoenaed). Moreover. documentary evidence offered
by the State relating to alleged prescriptions (CAR, at 1922-28, 1930-55) was not subject to
chain of custody and authentication as raised by Dr Alsager in both his Prehearing Motion
in Limine and Addendum te Motion in Limine as well as during cross-examination of Hoyle.
CAR, at 2077-85. Because such evidence was not competent and must have been excluded
from the record, as well as any evidence or testimony stemming from or related to such ma-
terial, it was clearly erroneous and substantially prejudicial for the Presiding Officer to admut
this evidence and allow the Board Panel to consider such tainted and incompetent material
in the Board’s quasi-criminal action against Dr Alsagerand his professional license. See aiso
Comment, Washington’s Exclusionary Rule, 61 Wash, L. Rev. at 480-85, 516-25, 530-31.
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of the DOH prescription-related evidence/documents must be suppressed and
excluded from the record as fruit of the poisonous tree, there is no substantial
competent evidence to meet DOH’s requisite burden of proof in this quasi-
criminal action and support the Board’s Findings and Conclusions. Accord-
ingly, unprofessional conduct grounded on a violation of RCW 18.130.180
(9) must be vacated by the Court. CAR. at 1713. RCW 34.05.570(3).

3. Addressing Issue #3, supra, in light of Parts IV, V, and VI(A) - (E),
supra, grounded firmly on Dr Alsager’s fundamental constitutional rights and
privileges pursuant to U.S. Consl., Amends. TV, V, and XIV, and Wash.
Const. art. I, §§ 2. 3, 7, 9, and 29, beyond any reasonable doubt the following
State statutes are unconstitutional and unenforceable in professional license
disciplinary quasi-criminal actions; RCW 18.130.050(7), RCW 18.130.180
(8), RCW 18.130.230(1), RCW 70.02.050(2)(a), and RCW 70.225.040(3)
(latter two without a search warrant). See Boyd, Spevack, Ruffalo, Johnston,
Kindschi, Nguven, Vining, Woll, Ladson, Oregon PDMP, Skinner - supra.

4. Addressing Issue #4, supra, the Board Panel was required to but
failed to apply the adopted regulations set forth in Chapter 246-16 WAC in
determining and applying legally appropriate sanctions under circumstances
where it finds and concludes that unprofessional conduct has occurred. RCW

34.05.570(3).” The statutory and regulatory criteria for the Board to impose

™ Challenging/objecting to Final Qrder Findings of Fact, Paragraph 1.10; Conclusions of
Law,Paragraphs 2.7,2.8,and 2.9. WAC 246-16-800{1)a)and RCW 18.130.040(2 (b)) vii)
(continued.. )

APPELLANT DALE ALSAGER’S
MAIN BRIEF
-- PAGE 47 OF 50




the death penalty on Dr Alsager must be strictly construed and followed; the
Board did not do s0.” Applying the Rule of Lenity in this situation, in order
to impose the ultimate sanction of professional license revocation with abso-
lutely no opportunity ever for reinstatement, it is mandatory that the Board
make and enter specific findings of fact as to reasons and rationale that Dr
Alsager can never be rehabilitated or neverregain the ability to practice safe-
ly, in light of his Sanctioning Brief and a fair consideration of mitigating cir-

cumstances.” The omission of these express statutorily required findings is

"(...continued)
(the Board is a listed disciplinary authority as to which the Sanctioning Rules apply).

™ The Board clatms that the statutory language and eriteria need not be strictly followed and
that specitic findings need not be made. CAR, at 1769-71. However, the Rule of Lenity 15
applicable and, under its provisions in this quasi-criminal action imposing the administrative
death sentence, RCW 18.130.160 and W AC 246-16-800(2)(b)(ii} must be strictly construed
with any ambiguitics resolved in favor of Dr Alsager. In re Disciplme of Huley, 156 Wn.2d
324,347,126 P.3d 1262 (2006, Sanders. J., concurring) (citing Village of Hoffman Estgtes
v. The Flipside, Hoffman Estates, Inc., 455 U.5. 489, 498-99, 102 5. C1. 1186, 71 L. Ed. 2d
362 (1982)).

" DrAlsager’s oniginal Sanctioning Brief dated May 23, 2014 (submitted to the DOH Adju-
dicative Clerk Office but excluded from the CAR for reasons unstated), was ordered by the
Presiding Officer at trial, to immediately be modified to drastically reduce the number of pa-
tient letters voicing their support for and trust in Dr Alsager’s care and treatment of each of
themn (CAR, at 178-99, 277-78) notwithstanding there was no such limitation imposed on Dr
Alsager set forth in Prehearing Order No. 11. CAR, at 2012-21, The removal of and/or
limitations imposed on these Exhibits had an adverse effect on the Board Panel’s fair consi-
deration of appropriate sanctions that conld be imposed on Dr Alsager’s professional practice
initen of permanent revocation. There 18 no indication anywhere in the Final Order that the
Board duly and fairly considered Dr Alsager’s Sanctioning Brief and the direct, substantial
adverse effect the permanent revocation of his professional license would have on his pa-
tients, especially in light of Dr Alsager's expertise in treating his patients with non-drug oste-
opathic therapies. CAR, at 147-76. This aspect of Dr Alsager’s trawning, skills, education,
and expertise, as well as the direct substantial adverse impact on his patients, were obviously
overtooked by the Board Pancl in the sanctioning phase of this quasi-criminal proceeding.
This was legally erroneous, arbitrary and capricious, and substantially and unduly prejudicial
to Dr Alsager. it was clear error of law for the Board Panel to summarily disregard the
mitigating factors set forth in Dr Alsager’s Sanctiomng Brief, both m its erroneously ordered
redacted version as well as in its original form and content.
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a tafal defect and mandates that the Final Order of permanent revocation with
no chance for reinstatement be vacated. RCW 34.05.570(3).

5. Addressing Issue #5, supra, and in no way, shape, form or manner
intending or presenting the following as an admission but only for the sole
purpose of addressing more appropriate lesser sanctions in light of the ulti-
mate sanction imposed of permanent revocation without any chance ever for
reinstatement, the proof is clear, cogent and convincing that Dr Alsager in
good faith complied with the Board’s 2008 Final Order.”

VII. CONCLUSIONS

The DOH investigation of the complaints against Dr Alsager was fatally
flawed. The Board’s Statement of Charges against Dr Alsager was fatally
flawed. The Presiding Officer’s Prehearing Orders were fatally flawed. The
Board’s quasi-criminal trial of Dr Alsager was fatally flawed. The Board ap-

plied and blindly enforced against Dr Alsager RCW 18.130.050(7), RCW 18.

™ Challenging/objecting to Final Order Findings of Fact, Paragraphs 1.1, 1.2, 1.3, 1.4, and
1.10;Conclusions of Law, Paragraph 2.6. Withoutadmitting to any improper acts or conduct
of any kind, the cross-examination testimeny of Hoyle was that none of the alleged prescrip-
tions in issue were for Schedule 11 opioid substances {CAR, at 2087-89) and that the alleged
prescriptions in issue were all filled by pharmacies and pharmacists without objection (CAR,
at 2085-86). This gives nse to substantial evidence and grounds for finding that all
prescriptions which may have in fact beent written by Dr Alsager were legitimate, that he was
at no time put on notice of any alleged potential issucs regarding any of his actual prescrip-
tiens, and that at no time was he simply and overtly “unwilling to comply with the Board's
Orders™. There is no proof of intent (an essential element to a willful act) by Dr Alsager to
allegedly violate the 2008 Final Order and the Board's clear intent thereunder to only pro-
hibitopioid prescriptions. However. the Board was clearly unwilling to address his concerns
regarding uncertainty as to this matter and clearly demonstrated its intent to do so by its
summary refusal to issue a Declaratory Order as requested by him. Based on this undisputed
and competent evidence, the Board could not reasonabty find as fact that Dr Alsager was
“unwilling to comply” with its 2008 Order when the Board itself was a willing accomplice
in fostering uncertainty and any possible violations — and may itself be guilty of conspiracy
and/or entrapment in violation of Dr Alsager’s civil rights, Sec fn. 6, 13, and 14, supra.
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130.180(8), RCW 18.130.230(1). RCW 70.02.050(2)(a), and RCW 70.225.
040(3); each of which is beyond a reasonable doubt unconstitutional as ap-
plied to quasi-criminal actions. With such a flawed foundation, it is no won-
der that the Board’s Final Order imposing on Dr Alsager the administrative
death penalty was likewise fatally flawed.” Dr Alsager’s federal and State
bedrock constitutional rights and privileges were absolutely trampled upon
and summarily cast aside in the State’s quasi-criminal action against him *
The Court is respectfully asked to correct this manifest injustice by va-
cating the Board's Final Order and directing the Board to immediately rein-
state Dr Alsager’s professional license (see Petition, Part VI, Petitioner’s
Request jor Relicf). Moreover, all DOH-posted information on the Internet
and other database sites must be removed 10 allow Dr Alsager to pursue his
profession and hivelihood without these unreasonable impediments.
Dated this __21*  day of July, 2015.
Respectfully submitted,
RHYS A. STERLING, P.E., 1.D.

A Sy

Rhys A. Sterling, WSBA #13816
Attorney for Appellant Dale E. Alsager

" See ulso p. 12, § E, supra (denial of Petition for Resonsideration).

¥ RCW 34.05.570(3) These violations are not harmless, they are cutrageous and continue
to have a devastating adverse effect on not only himself personally, but on his professional
license and livelihood, his family, and his many patients,
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STATE OF WASBINGTON
DEPARTMENT OF HEALTH
BOARD OF OSTEOPATHIC MEDICTNE AND SURGERY
In the Matter of MO, M2013-514

DALEE ALSAGFR,D.0,, PREHEARDNG $TIPULATIONS
Credential tlo, DO OP 00001433,

Respondent

COMES NOW the State of Washington, Depariment of Health, Bourd of Csteopathic
Medicine and Susgery {Department), by and through 11s attomeys, ROBERT W FERGUSON,
Aztomney Genersl, snd KRISTIN G BREWER, Assistant Atumey General. sed DALE E.
ALSAGER, D.O. by and through counsel RHYS A STE;RING, Attomey at Law, and offer
fie followiny prehearing stipulations pursuant 10 the preheanng canference in this matier oo
May 1,204
1 The Department agrees to disraiss ellegation & 5 from the Stateraent of Chazges dated
Saptember 18, 2013.

3. The pames stpulate that the 13566 of Wacther Dr Alsagor has completed the pain
management cousse 15 disputed  The pares agree that they wall not provide exhibits or
testimony regarding the pan manageroest course dueing the bearing. Accordingly, the

Department will nat need witnesses: Rruce Bronasks, Dr, Tanbin or Megan frown.

NG S HE ATTORNEY GERIRAL GF WASHINGTON
PREHEARNG STIPUL ATIONS 1 D & Wi eegtun Biel &

PUBx 40190
Otvmpla, WA SES0L0500
£350) 684 06

1446
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3 Dr, Alsager agrees o withlraw his exhibits 2 and 3. The Deparument does not

stipulate 10 the adrmssion of exhibit 5, but the partics ageee that Extubut § ends #1 DEA EX 5-
41
4, The Dep t agrees to withdrew Fxlubits 7 sud 8 The Parhes agree that the

hesring paned be informed that the partles stipulate that a complaint was reeeived regarding
Paueal F on September 12, 2012, That Respondeat was notified of the complaint on
Hovember 26, 2612 and that Respondens asserted hus constitetional rights aed refused to
ptavids the requested documents or answer queshions asked in the November 26, 2012 letter
of sooperation. The Department agrees to strike from the SOC paragraph 111 the fallowing

sertence. “The Board was concerned about standard of care end boundary violatiens ™

4
DATED this 7.~ day of May, 2014,
ROBERT W, FERGUSON

Eg i 1‘? ( /eY Z o~
KHYS A5 NG, WSBA #13848 KRISTIN G. DREWER, WSBA #38494
Attomey at Law Assistant Aflorney General

for Dale B Alsager. D.O Altorneys for Bepartment

) G : ATICHMEY UENCIAL OF WASHINGTON
PREHEARING STWULA TIONS 7 1125 Poasiog = S AT
PO Boz 10109
umwa!lwmm
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STATE GF WASHINGTON
DEPARTMENT OF HEALTH
BOARD OF OSTEOPATHIC MEDICINE AND SURGERY

In the Matter of . No. M2013-514

DALE E. ALSAGER | STATEMENT OF CHARGES
Credential No DO.OP D0DC1485 ;

Respondent ;

The Executive Directos of the Board of Osteopathic Medicing and surgery (Board),
on designation by the Board, makes the allegations below, which are supported by the
evidence contamed in case nos 2012-8330, 2012-8585, and 20134839

1. ALLEGED FACTS

11  OnAugust 22, 1995, the state of Washington issued Respondent a
credential to praclice as an osteopathic physician and surgeon Respondent's
credenual is currently active, subkect to restrictions set forth in the Corrected Findings of
Fact, Conciusions of Law and Final Order of August 15, 2008 (Final Order), as modrited
by Order of Modification entered on January 3, 2013

1% By the Order of Modification of January 3, 2013, the Board aliowed
Respondent addiional ime n which to pay the fine that the Board imposed in the Final
Orger  In all other respects the Final Order remains the same.

1.3 in the Final Order the Board made *General Standard of Care Findings
which in¢hsded

A A general review of the treatment provided to the above-identified
pahents reveals that the Respondent's treatment practices fall below the
standard of care for the practice of osteopathic medicine i the state of

Washington in several areas (Paragraph 1.5 of the Final Order)

14 By the Finatl Order, “Respondent 1s profubited from prescribing Schedule |
and Schedule I1f controlled substances  The restriction shail remain in effect until
Respondent completes a board approved training course or residency regarding pam
management Any such traning program must include at least a 8-month rotation In
general medicine and a 6-month rotalion In pain management ™ (Paragraph 3 1 of Funat
Ordar)
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15 Respondent has not completed the Board approved traning course or
iesidency regarding pain management

16  While protibited hy the Final Order from doing sa, Respondent prescrnbed
Schedule i controlled substances as follows

A Respondent prescribed Axiron, a Schadule 1l controtled substance
for himself and twelve (12) patients

B On or about March 5, 2012, Respondent prescribed Axiron
30 mgfactuation solution for humself  The prescnption was filled on ofr about
July 2, 2012

C On or about March 5. 2012. Respondent prescrbed Axiron
30 mgfactuation sotutign for Paticnit A The prescription was filled on or about
March 12, 2012

D On or about Febiuary 15, 2013, Respondent prescribed Axiron
30 mg/actuation solution for Patient 8. The prescription was filled on or about
February 17, 2013,

E On or about August 1, 2012, prescrnbed Axiron 30 mg/actuation
solutiun for Patient B, The prescrption was filled on or about August 2, 2012 and
on September 29, 2012

F On or about March 21, 2012, Respondent presenibed Axiran 30 mg
actuation solution for Patient C. The prescription was filled on or about
March 21, 2012.

G On or about April 19, 2012, Respondent presciibed Axiron 30 mg
actuation soluton for Patient C  The prescrnphon was filled on or about
Apni 20 2012, May 18, 2012, and June 15, 2012

H. On or about July 18, 2012 Respondent prescribed Axiron 340 mg
actuation solution for Patient C  The prescreiption was filled on of about
July 19, 2012,

b On or about September 13, 2012, Respondent presenbed Axiron
30 my/aciuation solution for Patient C The prescription was fitled on or about
September 17, 2012, Qctober 18, 2012, and Novernber 26, 2012,

I

i
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J. On or about August &, 2012, Respondent prescribed Axiron
30 mygfactuation solution for Patient D The prescniplion was filled on or about
August 10, 2012, September 15, 2012 and Novernber 10, 2012
K Cn or about July 5, 2012, Respondent prescribed Axiron 30 mg
actuation selution for Patient £ The prescrnption was filled on or about
duly 17, 2042
L On or about October 30, 2012, Respondent prescribed Axiron
30 mgfactuation solution for Patient E. The prescnpton was filled on or about
October 30, 2012
M On or about August 9, 2012, Respondent prescnbed Axtron
30 mgractuation soiution for Patient £ The prescription was filled on or about
August 10, 2012, September 5, 2012, and October 26, 2012
N QOn or about March 20, 2012, Respandent prescribed Awiron 30 mg
acluation sciution for Patient G The prescriotion was filled on or about
March 20, 2012 and Apnl 28, 2012
Q. On of about Oclober 26, 2012, Respondent prescrbed Axiron
30 my/actuation soluton for Patient G. The prescrption was filled on or about
October 26, 20472
P On or about August 10, 2012, Respondent prescribed Axiron 30 mg
actuation solution for Patent H  The prescnption was filled on or about
August 10, 2012
. Onorabout August 1, 2612, Respendent prescrbed Axiron 30 my
actuation solution for Patient | The prescription was filled on or about
August 1, 2012 and August 31, 2012
R. On or about August 2, 2012, Respandent prescribed Axiron 30 mg
actuation solution for Patient ). The prescription was filied on or about
Alrgust 3, 2012
S On or about Apnl 5, 2012, Respondent prescribed Asiron 30 mg
actuation solution tor Patient K. The prescription was filed on or abcaut
April 5, 2012.
it
Mo e
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T On or about December 22, 2011, Respendent prescnbed Axiron

30 mg actuaton sofution for Patient L, The prescrption was filled on or about

December 23, 2011

1.7 On or about Apnl 12, 2007, Respondent prescribed EEMT, a Schedule 1)
controlled substance, for Patient M

18  On er about the following dates, Respondent prescribed Bontnl, a
Schedule Il controfled substance for Patent N. April 4, 2007; September 5, 2007
November 12, 2007, December 1, 2007 December 10, 2007, February 6. 2008
Aphil 24, 2003, Juiy 14, 2008, September 17, 2008; December 12, 2008;
February14, 2009 Apnl 27, 2009: September 14, 2008; January 7, 2010, and
February 26 2010

19  Onof about March 24, 2010 and December 6, 2010, Respondent
prescribed Bontril, a Schedule 11 controlled substance, for Patient O

110 ©Onor about July 5, 2013 the Department of Heatth investigator maded to
Respondent's last known address a letter requesting the medical records of patients for
wham Respondent had prescrbed Schedide I andior Schedule UE controlled
substances On or about July 24, 2013, Respondent's attorney sent to the investigator
a letter reruesting names of patienis about whom the Board was concerned  On or
ahout July 20, 2013, the mvestigator sent to Respondent and s attorney names of
specific patients  The investigator ceterated the request for information about these
patients Respondent has not provided the requested information

11t  Onor about September 21, 2012, the Board authonzed mvestigation of a
complaint received on or about September 6, 2012, regarding Respondent s tieatment
of Patierd P The Board was conceined about standard of care and boundary
vinlations  On or about November 26, 2012, the Department of Health investigator
mared to Respondent’s last known address, telefared to Respondent’s last known
telefax number, and maled to Respondent's atterney of record a lefter requesting
spectfic nformation mcluding medical records of Patiernt P, Respoadent has not
provided “he requested information.
7
i
hoo_ .
STATEMENT OF CHARGES PAGE 4 OF 7
NO MZ013-514 S My ST

0007



2. ALLEGED VIOLATIONS
21  Based on the Alleged Facts, Respondent has committed unprotessionat
conduct n wiolation of RCW 18 130 180{8)(a) and (b), and {9}, which provide.
RCW 18.130.180 Unprofessional conduct. The following conduct, acts,

or conditions constitute unprofessional conduct for any license holder
under the junsdiction of this chapter

(8) Faiture to cooperate with the discipining authonty by

(a} Not furnishing any papers, documents, records, or other iterns,

{by Not furnishing i writing a full and complele explanation coverning the

matter cortained n the complaint filed with the disciplining authorty,

(8) Failure to comply with an order issued by the disciphining authornity or a
stipulation for nformal disposition entered into with the disciplining authonty,

22  The above violations provide grounds for imposing sanctions under

RCW 18 130 160
i

i
I
it

#
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3. NOTICE TO RESPONDENT
The charges in this document affect the pubhc health, safety and welfare. The
Executive Director of the Board directs that a notice be issued and served on Respondent
as provided by law, giving Respondent the opporturity to detend agamnst these charges lif
Respondent fads to defend against these charges, Respondent shall be subject to
discipline pursuant to RCW 18,130,180 and the imposdion of sanctans under
RCWY 1B 130 160

DATED. i 1Y 2013

STATE OF WASHINGTON
DEPARTMENT OF HEALTH

BOARD OF OSTEOPATHIC MEDICINE
AND SURGERY

/"“f ) i

f -7
BLAKE MARESH
EXECUTIVE DIREGTOR

ROBERTW FERGUSON
ATTORNEY GENERAL

P
L1 T
KRISTIN G 'BREWER, WSBA #38494
ASSISTANT ATTORNEY GEMNERAIL
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STATE OF WASHINGTON
DEPARTMENT OF HEALTH
BOARD OF OSTEOPATHIC MEDICINE AND SURGERY

In the Matier of Master Case No. M2013-514
DALIZ E. ALSAGER, FINDINGS OF FACT,
Credential No. GO OP.00001485, CONCLUSIONS OF LAW,

AND FINAL ORDER
Respondent.
'
APPEARANCES:

Respondent, Dale E Alsager, by
Rhys A. Sterling, Attoney at Law

Department of Health Osteopathic Program (Department), by
Office of the Atlorney General, per
Knstin Brewer, Assistant Attorney General

BOARD PANEL:  Catherine A. Hunter, DO, Char
Shannon L. Markegard, DO
John Finch, Jr., DO
PRESIGING OFFICER.  John F. Kuntz, Review Judge
A heanng was held in this matter on June 4, 2014, regarding allegations of
unprofessional conduct. Permanent Revocation of Credential

ISSUES

D the Respondent commit unprofessional conduct as defined by
RCW 18 130.180(8)(a) and {b) and (8)?

If the Departrment proves unprofessionat conduct, what sanctions are appropriate
under RCW 18.130.1607

FINDINGS OF FACT,
CONCLUSIONS OF LAW,
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SUMMARY OF PROCEEDINGS

At the hearng, the Deparfment presented the testmony of Tnsh Hoyle, Health

Care Investigator for the Department of Health. The Department calied the Respondent

as an adverse witness. The Respondent refused generally 1o testify or answer any of

the questions asked by the Department, citing to his Fourth and Fifth Amendment nghts.

The Respondent also did not testfy on his own behaif and did not present any

witnesses The Respondent submitted a sanctions brief, which ncluded his curnicuium

vitae and pabent statements in support of the Respondent's practice.

The Presiding Officer adrnitted the following Department exhibits.

D-1.

D-2.
D-3:

D-4:

D-5.

D-6:

D-8-

D-g

FINDINGS OF FACT,

Ex Parte Order of Summary Suspension, dated August 8,
2006; .

Corrected Final Order, dated August 15, 2008;
Order of Medificalion, dated January 3, 2013;

Letter, dated October 1, 2012 from Department of Heaith
(DCH} to the Respondent;

Letter, dated October 1, 2012 from DOH to the Respondent;

Autherization of investigation, dated September 21, 2012, re
Patient P,

The Respendents Response (Petiton for Declaratory
Order),

Letter, dated January 8, 2013 from DOH to Rhys Sterling,

Authorization of Investigation, dated June 5, 2013
{prescribing in violation to prior order),

CONCLUSIONS OF Law,

AND FINAL ORDER
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D-10: Letter of Cooperation, dated July 5, 2013;

b-11. The Respondent's Response, dated July 24, 2013 (Second
Request for Declaratory Order);

B-12 ) eiter, dated July 30, 2013 from DOH te Rhys Sterling,
D-13- The Respondent's Response, dated August 14, 2013,

D-14 Letter, dated September 6§, 2013, from DOH to Rhys
Steriing,

D-15. Prescniption Monttonng Program (PMP) Reports;® and
D-16 Phammacy Records and Scripis.

The parties offered preheanng stipulations pursuant to the preheanng conference
on May 1, 2014, Those stipulations are incorporated by reference. The stipulation
ncluded the Department agreement to dismiss allegation 15 from the Statement of
Charges, dated September 18, 2013, At the heanng, the Department further agreed to
dismiss allegation 1.7 of the Statement of Charges, dated September 18, 2013, and
requested an order stnking the second sentence in allegation 111 These requests
were GRANTED.

f. FINDINGS OF FACT
11 The Respondent was granted a license to practice as an osieopathic

physician in the state of Washington on August 22, 1995. The Respondent’s credential

' The PMP 15 a database mamntained by the DOH pursuant to Chapter 70225 RCW and Chapter 246470
WAC  The PMP program’s purpose is to improve health care guahity and detect and prevent prescription
drug misuse. RCW 70 225 020(1) Access to the database 1s Imited to specific heatth professionais and
government agencies, including the Board RCW 70 225 040

FINDINGS OF FACT,
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was summarily suspended on September 20, 2013 Prior to the summary suspeasion,
the Respondent's credential was active but was subject to restrictions set forth in the
Corrected Findings of Fact, Conclusions of Law and Final Order, dated August 15, 2008
{(Finat Order}.

12  The Board's Final Order found the Respondent's treatment fell below the
standard of care for ostecpathic physicians in several areas, including but not limited to
prescribing controlied substances without sufficient objective medical findings (Final
Order Paragraph 1.6); prescribing canirolled substances or opiate medications in large
amounts and at high dosages or potency (Final Order Paragraph 1.7); prescribing
benzodiazepine medications for use in addition to opiate medication without considering
the synergistic effect when prescnbing the opiate medication (Final Order
Paragraphs 18 and 1.9); repeatedly injecting steroid medication into joint and tissue
without apparent medical justification (Final Order Paragraph 1.12); and failing to obtain
consulting opinicns on a consistent basis with pain management specialists regarding
the Respondent's treatment plan (Final Crder Paragraph 1.13)

13 By the Final Order, “The Respondent 1s prohibted from prescnbing
Schedule Hl and Schedule i) contiolled substances The restnchion shall remain in
affect untt the Respondent completes a Board approved training course or residency
regarding pain management. Any such training program must include at least a

6-month rotation in general medicine and a B-month rotation in pain management.”

FiNDINGS OF FACT,
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(Paragraph 3.1 of the Final Order)

14 By the Order of Modification of January 3, 2013, the Board allowed the
Respondent additional time in which to pay the $5,000 fine that the Board imposed in
the Final Order, In alf other respects, the Final Grder remains the same.

15  While prohubited by the Final Order from doing so, the Respondent
prescribed Schedule 1l controlled substances as foliows

A The Respondent prescribed Axiron (Testostercne), a Schedule |l
contrclled substance for himself and 12 patients
B On  March & 2012, the Respondent prescribed Axiron

30 mg/actuation solution for himself. The prescription was filled on or about

July 2 2012,

C On March 5, 2012, the Respondent prescribed Axiron

30 mg/actuation solution for Patient A. The prescription was filled on or about

March 12, 2012,

0, On February 15, 2013, the Respondent prescribed Axiron

30 mg/actuation solwtion for Patient B The prescription was filed on

February 17, 2013

E On August 1. 2012, the Respondent prescribed Axiron

30 mg/actuation solution for Patient B. The prescription was filled on August 2,

2012, and on Septerber 29, 2012

FINDINGS OF FACT,
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F. On March 21, 2012, the Respondent prescribed Axiron
30 mg/actuation solution for Patient C. The prescnpton was filled on March 21,
2012

G. On  April 19, 2012, the Respondent prescribed Axiron
30 mg/actuation solution for Patent ©  The prescnption was filled on April 20,
2012, May 18, 2012, and June 15, 2012.

H On July 18, 2012, the Respondent prescribed Axiron 30
mg/actuation solution for Patient C. The prescription was filled on or about
July 19, 2012

i. On September 13, 2012, the Respondent prescribed Axiron
30 mgractuation solution for Patient C  The prescription was fifed on
September 17, 2012, October 18, 2012, and November 26, 2012

J On August 8, 2012, the Respondent prescribed Axiron
30 myg/actuation solution for Patient B. The prescription was filled on August 10,
2012, Septernber 15, 2012, and November 10, 2012.

K. On July 5 2012, the Respondent prescnbed Axiron
30 mg/actuation solution for Patient E. The prescription was filled on July 17,

22

FINDINGS OF FACT,
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L. On October 30, 2012, the Respondent prescribed Axiron
30 myg/actuation solution for Patient E. The prescription was filled on October 30,
2012.

M On  August 8, 2012, the Respondent prescribed Axiron
30 myglactuation solution for Patient F. The prescrption was filled on Augusi 10,
2012, September 5, 2012, and October 26, 2012

N On March 20, 2012, the Respondent prescribed Axvon
30 mg/actuation seluton for Patient G. The prescription was filled on March 20,
2012 and April 28, 2012.

0 On Oclober 286, 2012 the Respondent prescibed Axiron
30 mg/actuation sclution for Patient G The prescripton was filed on
October 26, 2012.

P On August 10, 2012, the Respondent prescribed Axiron
30 mg/actuation soiution for Patient H. The prescription was filled on August 10,
2012

Q On August 1, 2012, the Respondent prescnbed Axiron
30 mg/lactuation solution for Patient I. The prescription was filled on August 1,

2012 and August 31, 2012,

FINDINGS OF FACT,
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R On August 2 2012, the Respondent prescribed Axiron
30 mg/actuation solution for Patient J  The prescription was filled on August 3,
2012
S On Aprd 5, 2012, the Respondent prescribed Axiron
30 mg/actuation solution for Patent K. The prescnption was filled out on Apnl &,
2012
T. On December 22, 2011, the Respondent prescnbed Axiron
30 my/sclution for Patient L. The prescription was filled on December 23, 2011,
1.6  On the following dates, the Respondent, prescribed Bontril, a Schedule ill
controfled substance for Patient N April 4, 2007, Septernber 5, 2007, November 12,
2007: Cecember 1, 2007; December 10, 2007, February 6, 2008; Apri 24, 2008,
July 14, 2008, September 17, 2008; December 12, 2008, February 4, 2008. Apni 27,
2008; September 14, 2009, January 7, 2010; and February 26, 2010
1.7 On March 2010 and December 6, 2010, the Respondent prescrnbed
Bontrit, a Scheduie I}l controlled substance. for Fatient O.
1.8 On July 5 2013, the BOH investigator maiied fo the Respondent's last
known address, a letter requesting the medical records of all patients for whom the
Respondent had prescnbed Schedule Il and/or Schedule 11l controlied substances. On

July 24, 2013, the Respondent's attorney sent to the investigator a letter requesting

FINDINGS OF FACT,
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names of patents about whom the Board was concermned 2 On July 30, 2013, the
investigator reiferated the request for information about these patients. The
Respondent has not provided the requested infonmation

18 On September 21, 2012, the Board authorized an investigaton of a
complaint received on or about September 8, 2012, regarding the Respondent's
treatment of Patient P. On November 28, 2012, the Department of Health investigator
mailed to the Respondent's last known address, telefaxed lo the Respondent's last
known telefax number, and mailed to the Respondent's attorney of record a letter
requesting specific information, ncluding medical records of Patient P. The
Respondent has not provided the requested information.
Sanciion Findings

.10 The Board previcusly detemmined i the 2068 Final Order that the
restrictions on prescribing and retramnig placed on the Respondent by the Order were
necessary 1o protect the public and to rehahilitate the Respondent. The Board provided
the Respondent with a rehabilitation plan that would allow him 1o remove the resinction
The evidence shows the Respondent began to violate the Final Order by issuing
prescriptions for Schedule {Il confrolled substances as early as September 17, 2008

and through at least February 15, 2013 The Panel finds the Respondent’s conduct {the

2 See Exhibit D-11  In addimon tc the request for a3 more paricular statement, counsel for the Respondent
filed two Petitions for Declaratory Orders with the Board  Sge Exhibits D-13 and 1-67  The Board demnted
these Petiions  See Exhubits D-8 and D-14

FINDINGS OF FACT,
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issuance ol numerous Schedule |H controlled substance prescnptions) shows a
disregard of the 2008 Final Order As a result, the Board finds there is no rehabilitation
plan that will ensure the Respondent’s compliance
. CONCLUSIONS OF LAW

21  The Board has junsdiction over the Respondent and subject of this
proceeding RCW 18,130 040

22  Except as ctherwise required by law, the Department bears the burden of
proving the allegabions set forth in the Statement of Charges by a preponderance of the
evidence WAC 246-11-520. The Washington Supreme Court has held the standard of
oroof in disciplinary proceedings against physicians 1s proof by clear and convincing
evidence Nguyen v. Department of Health, 144 Wn_2d 518, 534 (2001), cert. demed,
535 U.S 004 {2002). In 2006, the Washington Supreme Court extended the Nguyen
holding ta all professional disciplinary proceedings. Ongom v. Dept of Healih,
159 Wn 2d 132 (2006}, cert deried 550 U.5 805 (2007). However, in 2011, the
Washington Supreme Court cverruled Ongom, but dechned to overrule Nguyen.
Hardee v Dept of Social and Health Services, 172 Wn.2d 1, 256 P.3d 339 (2011).

23 Given the legal uncertainty regarding the standard of proof for discipinary
proceedings, the evidence in this matter will be evaluated under both the clear and

convincing standard, as wel! as the preponderance of the evidence standard

FINDINGS OF FACT,
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2.4  The Board used its expenence, competency, and specialized knowledge
to evaluate the evidence  RCW 34.05 461(5)

25 The Department proved by a preponderance of the evidence and clear
and convincing evidence that the Respondent committed unprofessional conduct as
defined in RCW 18 130 180(8), which states-

Failure to cooperate with the disciplining authonty by

(a) Not furnishing any papers, documents, records, or
other tems, and

(b) Not fumishing n writing a full and complete
expianation covering the matter contained in the
complaint filed with the disciphning authority

26  The Department proved by a prependerance of the evidence and clear
and convincing evidence that the Respondent committed unprofessional conduct as
defined in RCW 18 130.180(9}, which states

Fallure to comply with an order issued by the disciphning authority
or a stipulation for informal dispositon entered nto with the
disciplining authonty

2.7  The Department requested the permanent revocation of the Respondent's
ostecpathic medicine and surgery credential.  The Respondent requested the Board
dismiss the allegaticns. In the alternative, the Respondent requests the Board look o
rernedies other than revocation n fashicning the appropnate sanctions in this case. In

determining appropriate sanchons, public safety must be considered before the

rehabilitation of the Respondent. RCW 18.138 160. The conduct in this case 15 not

FINDINGS OF FACT,
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descnbed in a sanctioning schedule in chapter 246-16 WAC? Thus the Panel uses ris
Judgment to determine sanctions WAC 248-18-800{2)(d}) The Panel considered the
viclation of the 2008 Final Order {a violakon of RCW 18 130.1808)}, to be the primary
violation requiring protection of the pubiic. In making its sanctioning decision, the Panel
considered 1he pattemn of the Respondent's egregious violation of the 2008 Final Order
in particular.  The Panel concludes the Respondent cannot be rehabilitated
See RCW 18 130.180 and WAC 246-16-80C(2)(b)il) The Board Panel did not reach
this decsion lightly and considered whether there was any lesser sanction that would
protect the public In this case.

28 The Panel relles on the 2006 Summary Restriction Order and the
2008 Final Crder's Firdings and Order of Restriction % The Board previously
deterrmined that the restrnictions on prescnbing and reframing placad the Respondent by
those Orders wera necessary to protect the public and io rehabiliate the Respondent,
yet the Respondent began to violate the 2008 Final Order even during the onginal
pernod of summary restriction  The Pane! concludes that retramning, restriction, and

cversight have faled to rehabiltate the Respondent's conduct and that there is

* Chapter 246-16 WAL 15 the chapter addressing sanctons when a health cave prowder is found to
commit unprofasstonal conduct. The Legislature amended the Uniform Drsaiplinary Act n 2008 fo add a
requirement to develop a schedule that defines appropnate range of sanctions applicable when there 1s a
deterrination that unprofessional conduct occurred. See RCW 18 130 360

* See Exhibas D-1 and B2
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no lesser sanction than permanent revocation that can adequately protect the public,
given the Respondent's repeated unwtllingness fo comply with the Boards' Orders.

2.0 The aggravating factors supporting the permanent revocation include the
viciation of the 2008 Final Order, the length of ime the Respondent was violaling the
2008 Final Order, the number of violations of the 2008 Final Order, and the seriousness
_ of tha underiying atandard of care violaticns for which these sanclions were irmposed.
Thera were no mitigating factors considared.

. ORDER

31 The Respondents license (o practice ag an osteopathic physician in the
stata of Washinglon is PERMANENTLY REVOKED. The Respondent may not petilen
for relnstaternent of his credential.

32 M he has hot already done so, the Respandant shall present both portions
of his credential to the Department of Heaith, Secretary of Health, P.O. Box 47873,
Olympta, WA 98504-7873 within ten days of recelpt of this Order,

Damdthh_fl_dayofJuw,2014

Bosrd of Gsteopathic Medivine and Surgery

CATHERINE !JNTER, DO

Pare! Chair
FINDINGS OF FACT,
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CLERK’S SUMMARY

Charge Action
RCW 18.130.180(8)(a) Viclated
RCW 18.130.180(8)b) Violated
RCW 18,130 180(9) Violated

NOTICE TO PARTIES

This order 15 subject to the reporting requirements of RCW 18.130 110,
Sechon 1128E of the Social Security Act. and any other applicable intesstate or national
reporting requirements. If discipline is taken, 1 must be reported to the Healthcare
Integnty Protection Data Bank

Cither party may file a petition for reconsideration. RCW 34.05.481(3),
34 05 470. The petition must be filed within ten days of service of this order with:

Adjudicative Service Unit
F.QO. Box 47879
Olympia, WA 58504-7879

and a copy must be sent to

Depariment of Health Osteopathic
Medicine and Surgery Program
P.O. Box 47874
Olympia, WA 98504-7874

The pebtion must state the specific grounds for reconsideration and what relief 1s
requested. WAC 246-11-580. The petition is demed if the Board does not respond in
writing within 20 days of the filing of the petition

A petition for judicial review must be filed and served within 30 days after
service of this order. RCW 34.05542. The procedures are identified in
chapter 34 05 RCW, Part V, Judicial Review and Civil Enforcement. A petition for
reconsideration 1s not required before seeking judicial review. f a peiition for

FINDINGS OF FACT,
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reconsideration 15 filed, the above 30-day perod does not start untit the pettion 15
resolved. RUW 34 05 470(3)

The arder 15 in effect while a petition for reconsideration or review 1s filed
“Filing” means actual receipt of the document by the Adjudicative Service Untt
RCW 34 05.M0(8). This order 15 “served” the day it 1s deposited i the United States
mail. RCW 34.05 010(16)

For more miormation, visit our website at:
hetp Zw ww dub 13 govPublicHealthandiealthearePryviders/Healthcare ProfessionsandFagimies/Bearnes 43px%
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STATE OF WASHINGTON
DEPARTMENT OF HEALTH
BOARD OF OSTEOPATHIC MEDICINE AND SURGERY

in the Matter of Master Case No M2013-514

Cradential No, DO OP.00001485, FOR RECONSIDERATION

|

|

DALE E ALSAGER, i ORDER DENYING REQUEST

i
Respondent l

APPEARANCES,

Respondent, Dale £ Alsager, by
Rhys A. Sterling, Attorney at law

Department of Health Osteopathic Program (Department), by

Office of the Atlomey General, per

Knstin Brewer, Assistant Attomey General
PRESIDING OFFICER.  John F. Kuntz, Review Judge

The Respondent moved for reconsideration of the Findings of Fact, Conclusions
of Law, and Final Order (Final Order) entered by the Board of Ostespathic Medicine and
Surgery (the Board), on July 9, 2014

. PROCEDURAL HISTORY AND FINDINGS OF FACT

1.1 OnJuly 10, 2014, the Adjudicative Service Unit served the parties with the
Final Crder, dated July 9, 2014,

12 OnJuly 17, 2014, the Respendent filed a Petition for Reconsideration of
Findings of Fact, Conclusions of Law, and Final Order of Permanent Revocation dated
July 9, 2014 (Pefition for Reconsideration) with the Adiudicative Service Unit  In his

Petition for Reconsideration, the Respondent requested the Board reconsider its Final

ORDER DENYING REQUEST
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Crder, vacare it 1 fofo, and enter a new Final Order dismissing the Statement of
Charges in his Pelition for Reconsideration, the Respondent

A, Renewed the constiutional issues previously raised In his
preheanng motions,

B. Guestioned the evidenhtary issues raised In the preheaning
conference. questioned the Board's drawing an adverse inference
agamst him when the Respondent was relying en his constitutional
rights;

c Chaflenged ali of the Findings of Fact 1.2 through 1.1 in whole or
n part, 1 3; 1 5(a) through 1 5it), inclusve; 1.6, 17, and 1 10 and

D Challenged all of the Conciusions of Law in whole or in part
The Respondent dentified one error of fact in Paragraph 1.4 of the Final Order, which
states the administrative fine Is $5,000 A review of the amount of the adminisirative
fine i the Corrected Findings of Fact, Conciusions of Law, and Final Order, dated
August 15, 2008 shows the amount of the administrative fine 15 $20,000, to be paid n
$5,000 installments
13 On August 4, 2014, the Department filed its Memorandum Opposing
Respondent's Petiton for Reconsideraton {Department's Response) with the
Adjudicative Service Unit. The Department argued the Board's Final Order
A Is not prermised on an etror of law, as the Board’s order meets all of
the requiremenis for a final order under the Adminstrative
Procedure Act (chapter 34 05 RCW) and for permanent revocation
under the Uniform Disciplinary Act (chapter 18.130 RCW) The
Board's order is not premised on an error of law for this reason; and
B Is not premused on an error of fact, as the findings in the Board's

Final Order are based squarely on the evidence presented al the
hearing and are supported by the record.

ORDER DENYING REQUEST
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The Department stipuiated that the number “$5,000" in Finding of Fact 1.4 should be
corrected to 320,000

14 On August 12, 2014, the Respondent filed his Reply on His Petition for
Reconsideralion of Board's Final Order The Respondent renews afl of his
constittitional arguments  The Respondeni argues that the Department bears the
burden of proving the case with clear, cogent, convineing, and competent evidence
The Respondent argues he does not bear the burden of affiratively proving that he did
not commit unprofessienal conduct

li. CONCLUSIONS OF LAW

21 A pettion for reconsideration must be filed within ten days of service of the
order. RCW 34.05.461(3). RCW 34 05.470, and WAC 246-11-580. In this case, the
Final Order was served on July 10, 2014 The Respondent filed the request for
reconsideration on July 17, 2014. The request was timely filed.

22  Petitions for recensideraticn must dentify a specific error of fact or law.
WAC 246-11-580(2). In this instance. the Respondent contested the Board's Final
Order. The Respondent has provided no valid basis for reconsideration; he relists his
disagreements with the Board’s findings and conclusions and relists his disagreement
with the Presiding Officers prehearing orders. Mo specific error of fact or law was
identified other than the error regarding the amount of the administrative fine n
Paragraph 1 4 of the Final Order. This ermor does not support the issuance of an order

granting of the Respondent's Petition

ORDER DENYING REQUEST
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li. ORDER
Based on the foregoing Procedural History and Findings of Fact, and
Conclusions of Law, the Respondent's Petition for Reconsideration 1s DENIED.
Dated this o> day of August, 2014,
O -
/g’ K%(

JOHN F uﬁz, Review Judge™_)
Presiding Officer

NCTICE TO PARTIES

This order 18 subject io the reporting requirements of RCW 18.130.110,
Section 1128E of the Social Secunty Act, and any other applicable interstate or national
reporting requirements I discipling 15 taken, it must be reported to the Healthcare
Integrity Protection Data Bank.

A pelition for judiciai review must be filed and served within 30 days after
service of this order. RCW 34.05.542. The procedures are identified in
chapter 34 05 RCW, Part V, Judicial Review and Civil Enforcement  This order is
“served” the day it iz deposited in the United States mail. RCW 34 05 018(19)

For more mformartion, vistt our website at
hrp fwwew doh wa soviPublicHealthandd [ealtheareProviders/HeahtheareProfes sionsandFagilities Hearings aspy
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STATE OF WASHINGTON
DEPARTMENT OF HEALTH
BOARD OF OSTEQPATHIC MEDICINE AND SURGERY
In the Matter of: Master Case No. M2013-514

?
'
DALE E. ALSAGER, } PREHEARING ORDER NO 1:
Credential No. DO.OP 00001485, 1} ORDER ON MOTIONS
3
)
)

Respondant.

APPEARANCES

Respondent, Dale E Alsager, by
Rhys A Stering, P E.,J D, Attoney at Law

Department of Health Ostecpathic Medicine and Surgery Program

(Department), by

Office of the Attorney General, per

Kristin G. Brewer, Assistant Attormey General

The Respondent filed a Request for Show Cause Hearnng on Ex Parte Order of
Summary Action (Motion for Show Cause) and a Request for Recusal/Disqualification of
Certain Board Members and Presiding Officer (Motion for Recusal/Disqualification).
Motien for Show Cause GRANTED. Motion for Recusal/Disquaiification DENIED

|, PROCEDURAL HISTORY AND FINDINGS OF FACT

1.1 On September 20, 2013, the Board of Osteopathic Medicine and Surgery
(Board) issued a Staterment of Charges alleging the Respondent committed
unprofessional conduct in viclation of the Uniform Disciphnary Act (chapter 18.130
RCWY). an Ex Pare Order of Summary Action, which suspended the Respondents
credential to prachce as an ostecpathic physician and surgeon; an Ex Parie Maotion for

Order of Summary Ackon (with supperting attachments); a Notice of Your Legai Rights

form, and zn Answer o Statement of Charges

PREHEARING ORDER NO 1:
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1.2 On October 3, 2013, the Respondent filed an Answer to the Statermnent of
Charges and Motions requesting: (1) @ show cause hearing; (2) an order requinng the
Department to prove s case by clear, cogent, and convincing avidence at the show
cause heating, and (3) an order recusing or disqualifying Board members
Shannon Markegard, D O, Jehn G Finch, D.O., Shannon Gundarsen, Public Member,
and Jeremy Graham, D O, who presided over the September 20, 2013 Summary
Action, as well as Presiding Officer John Kuntz who assisted the Board panel In
addition, the Respondent requested an order to recuse or disqualfy Board members
who were involved in the Respondent's previous Board matters {Daniel Dugaw, D.O
Bill Grant, Pub%ié Member. Cathenne Hunter, D.O, Thomas N. Shelton, B.O,
Thomas Beli, DO and Peter V Kilburr, B Q) and Laura Fams, Senior Healih Law
Jugge The Respondent's request was based in part on appearance of fawness
grounds

13  On October 4, 2013, the Presiling Officer initiated a telephonic
conference call with the parties The Presuing Officer informed the parties that the
Respondent's request for a show cause hearing would be granted, and set the cutoff
dates for the submission of documents pursiiant to WAC 246-11-340. The show cause
heanng Is scheduled for October 17, 2013, Each side will get 10 minutes fo argue to
the Board.

14 1a his Moton to Recuse/Disqualfy, the Respondent requested that the
show cause panel consist of Board members and Presiding Officer(s) who have nct
taken part n the current summary action or previous actions against the Respondent.

The curren: and previous actions included: (1) the Ex Parte Order of Summary Acton
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under Master Case Number M2013-514, {2} the Ex Parte Order of Summary Restriction
under Dockzt Number 06-07-A-12040P; (3) the Comected Findings of Fact,
Conclusions of Law and Final Order under Docket Number 06-07-A-10240F/Master
Case Number M2006-11164; (4) the Stipulated Findings of Fact, Conclusions of Law
and Agreed Order on Modification under Master Case Number M2006-11164; (5) the
letter declining to ssue a Declaratory Order dated January 8, 2013, and {6} the letter
declning to issue a Declaratory Order dated September 8, 2013

15 The dentfied Board members and Judges participated 1 current
summary achon or previous disciphnaty proceedings against the Respondent The
Respondent did not submit any evidence in support of his Motion to show that any of
the identfied Board members, Judge Fams, or the Presiding Officer have
{1} prejudged the outcome of the show cause acton or any heanng/ruiing, (2)
eyidenced any personal hias or personal prejudice that signified an aftiiude for or
against the Respondent as distinguished from 1ssues of faw or policy, or (3) an interest
whereby the identified Board mermbers stand to gain or lose by any Board decision

it. CONCLUSIONS OF LAW

24 The presding officer, at appropriate stages of the proceedings, shatl give
all parties full opportunity fo submit and respond to pleadings, motions, obiections, and
offers of setllement. RCW 34.05.437(1); see also WAC 246-11-380(1).
Show Cause

22  The license holder must request the show cause hearing within 20 days of

the ssuance of the order, RCW 18.130.135(1); see also WAC“248-1 1-34G(1)
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2.3 The Board issued its Ex Parte Order on Summary Action on
September 20, 2013, and the Respondent filed his Motion for Recusal/Disqualification
on Gctober 3, 2013 The Respondent's request for show cause was therefore timely
and the show cause hearing was scheduled. See Amended Scheduling Order dated
October 10 2013

Show Cause Standard of Review

24 At the show cause heanng, the Depanment has the burden of
demonstrating that more probable than not, the license holder poses an immediate
threat to the publc health and safety RCW 18130.135(1), see also
WAC 246-11-340(6).

25 The Respondent argues that the burden of demonsirating the license
holder poses an immedaate threat is or shauid be “clear, cogent, and convineing”
evidence The burden of proot for a hearing for an osteopathic physician s not settled
Except as otherwise required by law, the Department bears the burden of proving the
allegation set forth in the Statement of Charges by a preponderancs of the evidence
WAC 246-11-520  The Washington Supreme Court held the standard of proof n
medical disciplinary proceedings s praof by clear and convincing ewvidence.
Nguyen v. Department of Health Medical Quality Assurance Commission, 144 Wn.2d
516, 534 (2001) cert denjed 535 U S. 904 (2002) (Nguyen) In 2008, the Washington
Supreme Court extended the Nguyen holding to all professional disciplinary
procesdings  Ongom v. Department of Health, 159 Wn.2d 132 (2006} cert. denied 550

U.S. 805 (2007) {Ongom). However, the Washington Supreme Court overruled Ongom
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but declined to overrule Nguyen See Hardee v Department of Social and Healih
Services, 172 Wn.2d 1 (2011)

28  Given the legal uncertainly regarding the standard of proof for discipinary
proceedings, the evidence in this matier (when it gets to a full administrative hearing)
will be evaluated under both the clear and comwncing standard as weil as the
preponderance of the evidence standard.

27 However, the show cause hearnng is nol a fina! demsion regarding the
Respondent s credenhal  The Legisiature may reasonably exercise the police power In
the interest of pubiic safety to authonze summary agency action, provided the aggneved
party has the opportunity to present a case on the merits before the action becomes
final Grecchi v. Swe, 58 Wn 2d 467 (1951} The Legislature has done so here:  RCW
18.130 135 makes  clear that for a show cause hearing, the Department's burden of
proof 1s preponderance of the evidence. If the Respondent is seeking a ruling from the
Presiding Officer to overturn this statute, the Presiding Officer declines The Presiding
Officer does not have the authonty to declare a statute unconstitutional.  WAC 2468-11-
430(3)(c)

Recusal/Dis:ualification of Judges or Board Member

2.8 Any mndividual serving or designated to serve alone or with others as
presiding officer 1s subject to disqualification for bias, prejudice, interest, or any other
cause provided In this chapter or for which a judge s disqualfied RCW 34 05.425(3)

see also WAC 248-11-230(4). A party may move to disqualfy the presiding officer or
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any member of the board pursuant 1o RCW 34 05425(3) WAC 246-1 1-480{6).) A
presiding officer or board member 1s subject to disqualification for bias, prejudice,
interest, or any other provision for which a judge is disqualified See RCW 34 05.458

29 Principles related to disqualification are:

[1] piejudgment concermning ssues of fact about a party in a particutar

case; [2] partiality evidencing a personal bias or personal prejudice

signifying an atbitude for or against a party as distingwshed from issues of

law or policy; and, ...[3] an interest whereby one stands to gamn or lose by

a decision erther way
Washington State Medical Discipiinary Board v. Johnston 99 Wn.2d 466, 474 (1983)
{Intemnal eitations omitted), see also Ritter v. Board of Commissioners of Adarns County
Public Hospital Distnet No. 1, 86 Wn 2d 503 (1981). The burden of proaf to
demonstrate bias — an “affiimative showing of prejudice which wouid after the outcome
_ of the pending htigatior” — is on the person alieging t  Remhart v. Seattle Times Co., 51
Wr. App. 561, rev. denied 111 Wn.2d 1025 (1988). Pricr knowledge about the facts of
an adiudicative proceeding does not require disquaiification See Clausing v State,
40 Wi App. 863, rev. denred 136 Wn.2d 1020 (1698). Where there is merely a general
prediection toward a given resuit which does not prevent the agency member from
deciding the particular case farly, however, there is no deprivation of due process.
Washington Slate Medical Disciplinary Board v Johnston, 99 Wn.2d at 475, The
merbers of the Board are presumed to be unbiased and the party atleging bias bears

the burden of making an affimative showing. See Ritter v, Board of Commussioners of

Adams County Public Hospital Distict No 1, 96 Wn 2d at 513.

" The Presuing Officer has nc vote in the outcome of any proceedng before the Board
See RCW 18 130 050(10)
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210 The Board consists of seven indwiduals. RCW 1857003  The
Respondent moved to recuse/disqualify most of the Board members, the Presiding
Officer, and Senior Health Judge Farris  The Respondent’s basis for disqualification s
that some of the Board members and the Judges have ether participated in the
summary action under review or have participated in pror disciphnary maiters against
him  The Respondent shows that some or ail of the Board members (and the
undersigned Presiding Officer) have prior knowledge of the matter(s). But pror
knowledge is not enough  The Respondent has nol provided affirmative evidence of
bias. The Respondent has not provided proof of a general predilection toward a gwen
result regarding the outcome of the show cause heanng The Board members are
presumed lo be unbased. See Riter v Board of Commussioners of Adams County.
The Respondent has not proved otherwise. To permit disqualfication without any
affrmative proof of bias would allow the Respondent to invalidate or halt the
admimistrative process merely by filing a motion against the Board and would allow him
to dictale preferences for the composttion of the Board panel members in his
proceeding. The Respondent's argument. withcut more, fails. The Motion for
Recusal/Disqualification of the isted Board members and judges s denied

Appearance of Fairness

2.11  An administrative adjudication violates the appearance of fairness doctnne
f a reasonably prudent disinterested observer would conclude that the party did not
obtam a fair, mpartial, and neutral heanng  See Deatheridge v. Board of Psychology,
85 Wn App 434, rav. on other grounds, 134 Wn 2d 131 (1997) The doctnne requires

that the hearing meet two requirements” (1) the heaning itseff must be proceduralty fair;
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and (2) it must be conducted by impartial decision makers See Raynes v Cily of
ieavenwortit, 118 Wn.2d 237 (1992}

212 In consdering the procedural faimess requirement, i 1s clear that the
Roard has the adthority to conduct emergency proceedings. See RCW 34 05 479 and
WAC 246-14-300 through 246-11-350 The Board also has authority to conduct show
cause hearings. RCW 18.130 135 and WAG 246-11-340 The Respondent has not
provided any evidence that proves the Board acted outside the authonty to conduct an
emergency proceeding or is not following its written show cause procedure
WAC 246-11-340 In fact, the Respondent was informed that he could submit evidence
and briefing for consideration by the Board. The Respondent’s Motion fatls o show that
the show cause heanng is not procedurally fair.

213 In considenng the Impartial dscision maker requirsment, an impartial
decision ma'ker is one who does not prejudge the matter  Although the Presiding Officer
or Judge Farris is not a final decision-maker in this matter, Washington law provides
that administrative officess may reconsider, rehear and re-decide cases without
aulomatically implicating prejudgment. City of Lake Forest Park v State of Washington
Shorshnes Hearings Board, 76 Wn.2d 212, 219 (1984) The fact that the Presiding
Officer participated i the summary action proceeding and the judges paricipated m the
Respondent’s prior case neither disqualifies them nor does it show any appearance of
fawness concems

214 As to the members of the Board, prejudgment is not shown where the
same Board members who imposed summary suspension of a license also issued the
final order revoking the license  See Ciausing v Sfate, 50 Wn. App. 863, 876 {1988)
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Neither is i shown by wdeclogical or policy leanings of the decision makers, See
Organization to Preserve Agrculiural Lands v. Adams County, 128 Wn 2d 868, 890
11996). see also Washinglon State Madical Disciplinary Board v. Johnston, 99 Wn 2d
486 (1983) * As discussed n Paragraph 2.9 above, a general predilection toward a
cerain resuft is inadeguate to show a wviolation of the prejudgment requirement. The
only evidence raised by the Respondent is prior participation by the identified Beard
members. This 15 insufficient to prove pre-udgment The Respondent's Motion to
Recuse/Disgualfy the Board members fals and must be demed.
il. ORDER

Based on the foregoing Procedural History and Findings of Fact, and
Conclusions of Law, i 1s ORDERED.

3.1 The Respondent's Motion for Show Cause 1s GRANTED

3.2  The Respondent's Mction for Recusal/Disqualification, as it refates o the
recusal or disqualification of the Presiding Officer or Judge Farris, is DENIED.

33 The Respondent's Mohon for RecusaliDisqualification, as i relates 1o the
recusal or disqualification of the Board members, is DENIED.

1 .{, -Lﬁr“-—-
Dated this _{ ‘'day of October, 2013.

AN S
JOHN F KYNTZ, Review Judgé
Presiding Officer

 The Johnstor case 18 directly on pont as to the Board members who parficipated m the nthal summary
susaension desision 1t this case
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OECLARATION CF SLRVICE 8Y MAIL
I deciare that today t served a copy of this document upon the foliowing parties of recond
RHYS A STERLING, ATTORNEY AT LAW AND KRISTIN GREWER. AAG by mailing a coby prepedy addressed with postage prepaid

DATEDAT OL1MFA WASHINGTON THIS |’5_.D'AY OF OCTORER, 2M1

oo JANELLE COGNASSO
JUDY YOUNG

Far more information, visit our website at
hop e ww doh wa 7oy PublicHealthandHeaitheareProviders/HealthcareProtessionsandFacihidey/Hearings asps
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STATE OF WASHINGTON
DEPARTMENT OF HEALTH
BOARD OF OSTEOPATHIC MEDICINE AND SURGERY
In the Matter of Master Case No M2013-514

)
)
DALE =, ALSAGER, ) PREHEARING ORDER NO 2
Credential No DO.CP.0C001485, ) ORDER ON MOTIONS
)
)
)

Respondent

APPEARANCES;

Respondent, Dale E. Alsager, hy
Rhys A. Sterling, P E., J.D., Attorney at Law

Department of Health Osteopathic Medicine and Surgery

Program (Department), by

Office of the Altorney General, per

Knstin G. Brewer, Assistant Attorney Generai
PRESIDING OFFICER.  John F Kuntz, Review Judge

The Department filed a Motion 1o Strike Respondent's Exhibit Nos. 2 and 4
(Motion {0 Strike), seeking an order siriking the identified exhibits from the
Respondent's Show Cause Heanng Bnef and Extubits. The Respondent opposed the
Motion Motion to Strike DENIED.

The Respondent filed a Mofion for Leave to File Reply Bref and to Supplement
Exhibt 2 (Respondent’s Motion), seeking an opposiunity to file his opposition io the
Departments Motion to Stnke. The Department cpposed the Respondent's Motion.

Respondent's Mohon DENIED
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I. PROCEDURAL HISTORY AND FINDINGS OF FACT

1.1 On September 20, 2013, the Board of Osteopathic Medicine and Surgery
{Board) issued a Statement of Charges alleging the Respondent committed
unprofessional  conduct i violabon of the Unform  Discipiinary  Act
{chapter 18 130 RCW) Inciuded with the Statement of Charges was an Ex Parte Order
of Summary Action, which suspended the Respondent's credentai o practice as an
ostenpathic physician and surgeon  The Respondent was provided with notice that he
could request a show cause hearing to contest the Ex Farte Order of Summary Action

12  On Oclober 3, 2013, the Respondent filed fis Answer to Staternent of
Charges and requested a hearing to contest the allegations. The Respondent ailso
requested a show cause hearing to contest the summary suspension

13  On October 4, 2013, the Adjudicative Clerk Office served the parties with
2 Scheduling Order/Notice of Show Cause Hearing, informing the parties of the filing
dates for pleadings and exhibis for the Show Cause hearing.

14 On October 14, 2013, the Department filed a Motion to Stnke, seeking an
order striking the Respondent's Exhibit Nos. 2 and 4 attached to his Show Cause
Hearing Briaf and Exhibits Exhubit No. 2 consisted of letters and statements provided
by individuals who receved care and treatment from the Respondent. Exhibit No. 4
consisted of a letter tom the Respondent’s attorney and staiernent of Patient P, The
Departmenl argued that Exhibit No. 2 was not relevant to a show cause proceeding
pursuant to Evidence Rule (ER) 401 and 402. Even if Exhibii No. 2 was relevant, the

content of the exhibit was both prejudicial and confused the issues addressed in a show
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cause hearng See ER 403 The Depanment further requested striking Extubit No 4
on relevance grounds. See £R 402 and 403

15 Qo Qcloher 15, 2013, the Respondent fied a Motion reguesting
an opportunity to file a reply brief to contest the Department's Motion to Stnke  As part
of his Motion, the Respondent requested to supplement Exhibit No 2 by ingluding
several addilional patient letters

16 On Qctober 18, 2013, the Presiding Officer convenad a
telephonic prehearing conference with the parties 1o address the Motion o Siike and
the Respondent’s Motion. Following the arguments of the parties, the Presiding Officer
denied both the Department's Motion to Strike and the Respondent's Motion to fiie a
reply bnef  As a part of the ruling, the Presiding Officer denied the Respondent's
request to suppiement Exhibit No 2, given that the Respondent’s cutoff date for the
submission of exhibits had passed.

lti. CONCLUSIONS OF LAW

2.1 The presiding officer shall rule on motiecns WAC 246-11-380(1) The
presiding officer shall apply as the first source of law governing an issue those statutes
and rufes applicable to the ssue. See WAC 246-11-480(3)a). If there is no statute or
rule governing the 1ssue, the presiding officer may resoive the 1ssue on the best legal
authority available. See WAC 246-11-480(3)(b)

2.2  Evidence, including hearsay evidence, 18 adimissibie if in the judgment of
the presiding officer it is the kind of evidence on which reasonably prudent persons are

accustomed to rely in the conduct of ther affairs. RCW 34.05.453(1). If not
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inconsisten! with  [RCW 34 05 4252(1)], the presxting officer shall refer to the
Washington Rules of Evidence as guidetines for evidentiary rulings RCW 34.05 452¢2).

23  “Relevani ewdence” means evidence having any tendency to make the
axistence of any fact that 15 of consequence to the determination of the action more
probable or less probable than it would be without the evidence. ER 401. All retevant
evidence is admissible, except as imaed by constitutional requirements or as otherwise
provided by statute, by these rules, or by other rules and regulations applicabie in the
courts of this state. ER 402. Although relevant, evidence may be excluded if ils
probative value 1s substantially outweighed by the danger of unfar prejudice, confusion
of the issues, or misieadmg the jury, or by consideration of undue delay, waste of time,
or needless presentafion of cumulative ewdence. ER 403

24 In support of his Motion to contest the Board's Ex Pare Order of
Summary Action, the Respondent submitted patient Jetters (Exhibit No. 2) that state the
Respondent 15 a good osteopathic physician. The issue at a show cause heanng is
whether the Respondent’s conduct poses an immediate threat o the public heaith or
safety. Ses RCW 18.130 135(1) Given that this 1s the ssue, the Board can weigh
whether patient letters have any tendency to make the existence of this fact
ymmediate danger) more probable of less probable pursuant to the relevant evidence
defintion under ER 401 Such letters are also the type of evidence on which
reasonably prudent persons are accustomed to refy upon as pursuant fo
RCW 34 05 452(1) For those reasons, the letters that compnse the Respondent's

Exhibtt Mo 2 are admissible. The Department's Motion to Strike Is denied on this issue
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2.5  The Respondent's Exhibit No 4 1s an explanation from the Respondent's
attormey that dispute allegations regarding the Respondent's treatment of Patient P, and
Patent P's letter disputing the allegations agamnst the Respondent In support of ns
Ex Pare Motion for Qrder of Summary Action, the Department included a lefier from
Heazfth Care Inwestigator that speaks to allegations regarding Patient P See
Declaraton of Trish Hoyle in Support of Motion for Summary Action, Exhibit No G.
These possible allegations, while not contained in the Statement of Charges, raise
concerns about behavior {possible sexual misconduct by the Respondent} that can be
viewed as prejudicial to the Respondeni. At a minimum, the Respondent should be
given an opportunity fo address the possible prejudicial behavior  The Department's
Maotion to Strike is denied on this issue

28 Given the above mnling on the Department's Motion to Strike. it is
unnecessary to grant the Respondent's Meton  This includes the request to
supplement Exhibit No. 2, as the Respondent's cutoff date for the submission of
avidence has expired

ll. ORDER

Based on the foregoing Procedural History and Findings of Fact, and

Conclusians of Law, # 1s ORDERED-

21 The Department’s Motion 10 Strike 1s DENIED
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32 The Respondent's Motion for Leave to File a Reply and Supplement

Exhibit No 215 DENIED X
dag or
Dated this | Fday of Ociober, 2013

JOHN F 77, Reweﬁ dge )

Presiding cer

DECLARATHON OF 5ERVICE BY MAIL
| sectare that todav | served a copy of 1hs document LRpoR (ne “ollowing parbes of recuid:
RHYS A_STERLING, ATTORNEY AT LAW AND KRISTIN BREWER, AAG by mahng a copy propefly saressed with postage prepaid

/'DﬂTEDAT OLYMEA, WASH&G}'ON THS !%M OF 2CTORER, 2013
B 8

o, JANELLE COGNASSO
JUDY YOUNG

For more inforrzation, viit our website at
htip: www doh,wa,gowPublicHealthandHealthcareProviders/lealthcareProfessionsandFaciities Heannes. aspx
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STATE OF WASHINGTON
DEPARTMENT OF HEALTH
BOARD OF OSTEOPATHIC MEDICINE AND SURGERY

in the Matter of ) Master Case No. M2013-514
)
DALE E. ALSAGER, ) PREHEARING ORDER NG 4
Credential No DO,OP 00001485, ) ORDER CON SHOW CAUSE
)
Respondent. )
)

APPEARANCES-

Respondent, Dale E. Alsager, by
Rhys A. Sterling, P.E., J D., Attorney at Law

Department of Health Osteopathic Medicine and Surgery
Program (Department), by
Office of the Attorney General, per
Kristn G Brewer, Assistant Attorney General
COMMISSION PANEL.  John G Finch, D.0., Panel Char
Sharon Gundersen, Public Member
Shannon Markegard, D O
PRESIDING OFFICER:  John F. Kuntz, Rewview Judge
On Qctober 17, 2013, the Board of Osteopathic Medicine and Surgery (Board)
convened a2 show cause heanng pursuant to RCW 18 130.135 The hearing was to
determine two 1ssues  {1) whether the Respendent's conduct poses an immediate
threat to the pubhc health, safety, or welfare, and (2) whether the aclion taken was
necessary io prevent or avoid the immediate danger o the public health, safety, or
welfare.
SUMMARY OF PROCEEDING
The Presiding Officer admiftes the following Department exhibits

D-1  ExParte Motion of Summary Action,
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D-2: Declaration of Health Care Compliance Officer Bruce Bronoske, Jr,
which included:

Exhibit A:  Ex Parte Order of Summary Restnction entered on or
about August 8, 2006

Exhibt B:  Correcled Findings of Fact, Conclusions of Law, and
Final Order entered on or about August 15, 2008

D-3: Declaration of Health Care Investigator Trish Hoyle, which included

Exhibit C Report of Prescription Momitoring Program, dated
May 3, 2013

Exhibit *  Letter of Cooperation, dated July 5, 2013.

Exhibit E Authorization of Investigation, dated September 21,
2012

Exhitnt F: Investigative Report, dated August 18, 2013, and
Memorandum fo File, dated Juiy 22, 2013

Exhibit G: Letter of Cooperation, dated November 26, 2012

b4 Depariment’s Response to Respondent's Show Cause Hearing
Brief and Exhibits,’ which included

Exhbit A:  September 6, 2013 Board letter in Response to the
Respondent's Pettion for Declaratory Order.

The Presiding Officer admitted the following Respondent exhibits:

R-1: Dr Dale Alsagers Show Cause Brief, with appendices and exhibits,
including:

Appendix A. Constititional Rights and Privileges Analysis.
Appendix B: Standard of Proof Analysis
Extubit1-  Dr Dale E. Alsager's October 2013 Curriculum Viae

Exhibit 2. Letters of Support for Dr. Alsager from patients

' The Departments Response mcluded a Motion to Stnke, which was addressed by a separate order
See Prehearing Order No. 2.
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Exhubit 3: November 14, 2012 Gpinion Letter from
Rhys A. Sterling; October 15, 2012 letter from
Rhys A, Sterling to Assistant Attorey General
John R Nicholson, December 3, 2012 letter from
Rhys A, Sterling to Assistant Attomey General
John R, Nicholson; December 3, 2012 Prowvider
Credential Search from Departrment of Heaith
database; and Febiuary 23, 2012 lefter approving
Dr Alsager's tramning program at the University of
Washington Division of Pain Medicine

Exhibit 4. May 9, 2013 letter from Rhys A. Sterling to Assistant
Attorney General Heather Carter, with attached
patient letters.
Exhibit 5 “DHEA and adrenal imbalance” by
Marceile Pick, OB/GYN NP, "The Truth About
DHEA" by the edrtors of PureHealthMD, and
“Dehydroepiandrosterone {DHEA) is an Anabolic
Steroid Like Dirydrotestosterone {DHT), the Most
Potent Natural Androgen, and Tetrahydrogestrinone
(THG), J. Steroid Biochem Mol Bicl, 2006 Jul 100
(1-3); 52-8. Epub 2006 Jun 21
In acdition to the above exhibits, the Board was provided with copies of the
Statement «f Charges and Answer to Statement of Charges. Oral argument was
requested by the parhies
. FINDINGS OF FACT
11 On September 18, 2013, the Board issued a Statemeni of Charges, an
Ex Partte Order of Summary Action, and other required pleading under
WAC 246-11-520 Under the Ex Parte Order of Summary Action, the Board alieged the
Respondent's conduct posed an immediate threat to the public health, safety. or

welfare, and summanly suspended the Respondent's credentiai o practice as an

osteopathic physician and surgeon
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12 On Qctober 3, 2013, the Respondent filed his Answer to Statement of
Charges  The Respondent denied the allegations contamed in the Statement of
Charges As & part of the Answer 1o Statement of Charges, the Respondent requesied
a show cause hearing pursuant to RCW 18.130.135.

13  The Beard convened a show cause heanng on Qctober 17, 2013, and
considered the evidence submitted by the parties

14 On August 15, 2008, the Board 1ssued a Corrected Findings of Fact,
Conclusions of Law and Final Order (2008 Final Order) in which the Board determmed
that the Respondent’s treatment of patients fell below the standard of care in the state
of Washington. The Board found that the Respondent prescribed large amountis of
Scheduie |l controfled substances in providing care 1o patents when there were no
obective findings fo support such treatment. As a result of the Respondent's conduct,
the Board prehibited the Respondent from prescnbing Schedule Il and Schedule Ili
confrofled substances pending the Respondent's comgpleton of a Roard approved
tframing course or residency regarding pain management  One element of the
completion of the approved training course reguired that the Respondent submit written
proof upon his completion. The Board fook this action pursuant RCW 18.130.160 to
(1) first to ensure the public was protected; and (2) only then to provide the Respondent
with an opportunity for rehabilitation

15 Based on the totality of the evidence submitted by the Department in
support of s Ex Pare Motion for Summary Acticn, the Board finds the Respondent has
continued to prescnbe controlied substances to a number of patients. See Exhibit C to

Trsh Hovle Declaration. The Respondent has prescribed at least three controlled
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substances, including  Axron 30 mg (a2 Schedule il controfied substance) for himself
and 12 other patients, EEMT {a Schedule !l controlied substance} for one pabent. ang
Bentnl {a Schedule 11l contralled Substance) for two patients  The Respondent did not
provide any evidence to refute the above allegations. In fact, he admits that he did
prascribe the above identified medication, but states he will no lenger do so

16 In the 2008 Finai Ordesr, the Board made it clear that before the
Respondent could prescribe Schedule [i or Il controlled substances, he needed to
complete an approved traming course or residency regarding pain management. The
Respondent did recewve the Board's permission to attend a course &t the University of
Washington. While he produced some evidence that he participated in the University of
Washington training course, the Respondent did not produce evidence of his completion
of that course. Completion of the course was a specific precondiion for the
Respondent to be permitted fo presenbe controlled substances. Without any objective
evidence of his completion, the Board could not determine whether the Respondent
could safely prescnbe Scheduie |l and Il controlled substances

1.7  Based on the totality of the evidence, the Board finds that the Respondent
has ignored the Board s requirerments as set forth m the 2008 Final Order. The Board's
2008 Final Order provided the Respondent with an opportunity to a lesser restsiction
than total suspension  the Respondent could complete the terms and condtions of the
2008 Final Order. The Respondent falled to do so. The Respondent's failure to comply
with the 2008 Final Order shows that the Respondent's conduct poses an immediate

threat to the public's health, safety, or welfare The only action that will protect the
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public is to leave the summary suspension in place pending a full administrative hearing
an the matter. ‘
Ik, CONCLUSIONS OF LAW

21 The Board has jurisdiclion over lhe Respoandent and the subject matter of
the proceeding. RCW 18 130.040; RCW 18.130.135; and chapter 18.57 RCW.

2.2 The Department bears the burden of procf in a show cause proceeding on
& more likely than not basis that the Respondent poses an immediate threat to ihe
public health, safety, or welfare, RCW 18,130,135 (1).

23 Based on the Findings of Fagt, the Deparment proved on a mare hkely
than not basis that the Respendent's conduct poses an immediate thieat o the public
health, safety, or welfare,

' 2.4 The sanction above is necessary to prevent or avold the immediate
danger to the public health, safely, or wellare,
lil. ORDER

The Ex Parte Order, dated Septemhber 20, 2013, shall remain in effect pending a

full adiudication of the allogations,

Dated this i day of November; 2013:

I
JEHN G. FINCH, D.O,
Pans| Chalr
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NOTICE TO PARTIES

This order is subject to the reporting requirements of RCW 18 130 110,
Section 1128E of the Social Secunty Act, and any other applicable interstate or national
reporting requirements,  if discipline 1s taken. it must be reported to the Healthcare
Integrity Protecton Data Bank

The Respondent has requested a full hearing on the merits in this matter
Should the Respondent seek an expedited hearing, they must request it by sending
such request In writing to the Adjudicative Service Unit within 45 days of the date of this
Order. An expedited heanng must be provided within 45 days of the request of the
hearing, uniess stipulated otherwise. RCW 18 130.135(5).

This Order is “served” the day it is deposited In the Untted States mail
RCW 34.05 010(19).

For more informanon, visit our webszte at.

hittp www doh.wa sov:PublicHealthandHealtheare Providers’HealtheareProfessionsandF aciiities/Hearnes aspx
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STATE OF WASHINGTON
DEPARTMENT OF HEALTH
ADJUDICATIVE SERVICE UNIT

I the Matter of:

Master Case No MZU13-314
DALE E. ALSAGER
Credentizl No. DO OP.0000 1485 DECLARATION OF SERVICE

Respondent. BY MAIL

[ S N )

1 declare under penalty of perjury, under the laws of the state of Washington, thal the
following 18 true and correct,

On November 6, 2083, 1 served a true and correct copy of the Preheaning Order No. 4
Order on Show Cause, signed by the Panel Chair 0n November 4, 2013, by placing same in the

U 8. mail by 5 00 p m . postage prepaid, on the following parties to this case

Rhys Sterling Dale E. Alsager

Attorney at Law 20241 269™ Ave SE

PO Box 218 Maple Valley, WA 98038
Hobart, WA 98023

Dale E. Alsager Nale E. Alsager

PO Box 1010 22520 SE 218" &t

Maple Valley, WA 48038 Maple Valley, WA 98038

Kristin Brewer. AAG

Office of the Attorney General
PO Box 4010¢

Olvmpia, WA 8504-01060

DATED: This 6* day of November, 2013,

S e L s
Michdlie Sifiger, Adjudicative Clerk Otfice
Adjudicative Clerk -

cc:  Janelle Cognasso, Case Manaper
Bnuce Bronoske, Jr, Compliance Officer
Judy Young, Staff Attomey

DECLARATION OF SERVICE BY MAIL
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STATE OF WASHINGTON

DEPARTMENT OF HEALTH

November 6, 2013

Rhys Sterling
Attorney at Law
PO Box 218
Hobart, WA 98023

RE-  Dale E. Alsager
Master Case No, M2013-514

Dear Mi. Sterlmg:

Enclosed please find Declaration of Service by Mail and Prehearing Order No 4+ Order on
Show Cause dated November 4, 2013

Any questions regarding the terms and conditions of the Order should be directed to
Bruce Bronoske, Jr.. Compliance Officer at {360} 236-4855.

Singerely,

I3

Micheile Singer, Adjudicateve Clerk
Adjudicative Clerk Office

PO Box 47879

Olympi, WA 98504-7879

cec: Dule E. Alsager, Respondent
Krnistin Brewer, AAG
Janelle Cognasso, Case Manager
Bruce Bronoske, Jr., Compliance Officer
Judy Young, Staff Attorney

Enclosure

HQORPER - Combn o
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STATE OF WASHINGTON
DEPARTMENT OF HEALTH
BOARD OF OSTEOPATHIC MEDICINE AND SURGERY
in the Matter of Master Case No. M2(13-514

DALE B ALSAGER,
Credential No. 0O.OP 00001485,

PREHEARING CRDER NO &
ORDER DENYING MOTION
FOR RECONSIDERATION

Respondent. OF SHOW CAUSE

S et e ot St it

The Respondent filed a Mation for Reconsideration’ of Preheanng Order No 4
and contests the Board of Osteopathic Medicine and Surgery (Board) Order on Show
Cause.

1. PROCEDURAL HISTORY AND FINDINGS OF FACT

11 On September 18, 2013, the Board issued a Statement of Charges, an
Ex Parte Order of Summary Action, and other required pleadings under
WAC 246-11-250 Under the Ex Parie Order of Summary Action, the Board concluded
the Respendent's conduct posed an immediate threat to the public heaith, safety, or
welfars, and summarily suspended the Respondent's credental to practice as an
osteopaihic physician and surgeon The Ex Parte Crder provided that the Board had
the authenty to take emergency adiudicative action to address an immediate danger to

the public health, safely, or welfare under RCW 34 05.422(4), RCW 34.05.47%,

' A motion for reconsideration 1§ a remedy for the review of a finai order  Ses WAC 245-11-580. The
Presiding Officer consders the term “reconsideration” to be a term of art that should only be used
pursuant to WAC 246-11-580, Hawng 50 stated, there is authorty to rule on any motion urder
WAC 246-11-480(1%e)} The Presiding Officer will rule on any request to ‘review” or “revise” an earher
preheanng crder pursuant to the WAC 246-11-480( 1)(e; authonty

PREHEARING ORDER MO 5:
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RCW 18 130 050(8), and WAL 248-11-300 See Ex Parte Order of Summary Action
Conclusion of Law 2.2 The Board concluded the Department’s evidence had met that
standard See Ex Parte Order of Summary Action, Conciusion of Law 2.3,

1.2 On Qctober 3, 2013, the Respendent filed his Answer to Statement of
Charges, denied the Board's allegations, and requested a show cause hearing pursuant
to RCW 18 130.135 As a part of the show cause heanng. the Respondent requested
oral argument before thé Board panel.

1.3 On October 17, 2013, the Board convened a show cause hearing with the
parties pursuant to RCW 18.130.135. The Board considered the oral argument of the
parties and the exhibits submitted by the Departrnent of Health Osteopathic Program
{Department) n support of the Ex Parte Motion for Summary Suspension, the
Respondent's exhibits submitted in support of the Respondent's Show Cause Bnef, and
the exhibits, submitted in support of the Depafment’s Response to the Respondent's
Show Cause Brief.

14  On November 4, 2013, the Board issued an Order on Show Cause. The
Hoard ruled that the September 20, 2613 Ex Parte Order of Summary Action, which
summanty suspended the Respondent's credential to practice as an osteopathic
physician and surgeon, sheuld remain in effect pending a full administrative hearing.
Preheanng Order No. 4. The Board issued its Order following argument by the parties
and a review of the matenais submitted by the parbes. That Order was served on the

partes on November 6, 2013, In Prehearing Order No 4, the Board cencluded the

PREHEARING ORDER NO &,
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Respondent's conduct “poses an immediate threat to the putlic heatth, safety, or
welfare”. See Prehearing Order No. 4, Conciusions of Law 2.3.

15 On November 15, 2013, the Respondent filed a Moton for
Reconsideration of Prehearing Order No. 4 Order on Show Cause (Respondent’s
Motion) with the Adjudicative Service Unit. In support of the Respondent's Motion, the
Respondert argued the Board:

A Apphed the incorrect statutory standard m determining to continue
the summary suspension of his credential by applymg a "poses an wmmediate
threat to the public heslth, safety, or weifare” standard rather than the
RCW 18,130 135(4) required “poses an immediate threat to the public health and
safety” standard. In addition fo using the wiong statutory standard, the
Respondent argued the Board did not make any findings of fact that the public
heaftth and safety were immediately threatened,

B Applied the wrong standard of proof at the show cause hearing by
applying a ‘more likely than not” standard rather than the higher standard of
procf of “clear, cogent, and convincing” standard required by the Washington
Supreme Court's hoiding 1 Nguyen v. Department of Health Medical Quality
Assurance Commission, 144 Wn 2d 516 (2001}

C. improperly and 1n violation of the Respondent's constitutional rights
and prvileges declared as a fact that he admitted he prescnbed medication,
when the Respondent made no such admission. In fact, the Respondent denied
all of the allegatons contained n the Statement of Charges and that any
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argurnent made by tis counsel duning the show cause cannct be used as
evidence ahsent the Respondent's express stipulation to that effect.

0. Ignored substantizl competent ewidence in support of the
Respondent's continuation of a mare inited scope of practice in making a finding
that the only actien that will protect the public s to leave the summary
suspension in place. The Respondent argued that the Board ignored evidence
that the Respondent's practice 1s not open to the general public, is limited to
selected individuals by appomntment only; and that the Respondent's practice
encompasses significant and needed treatment modalities other than medication
1.6  The Department of Health Osteopathic Program (Department} did not file

any responsive pleading as of the date of this Order.
1. CONCLUSIONS GF LAW
21 The presiding officer, at appropriate stages of the proceedings, shall give
all parties full opportunity to submit and respond to motions. See RCW 34.05.437(1).
22  The show cause procedure is set forth in RCW 18.130.135:

{1) Upon an order of a disciplining authority to summarily
suspend a ficense, or restrict or limit a license holder's practice
pursuant to RCW 18,130 050 or 18.130.082, the license holder is
entitled to a show cause hearing before a panel or the secretary as
identified n subsection {2) of this section within fourteen days of
requesting a show cause hearing The license helder must request
the show cause hearing within twenty days of the issuance of the
order. At the show cause heanng, the disciplining authonty has the
hurden of demonsirating that more probable than not, the license
holder poses an immediate threat to the public health and safely

The license hoider must request a hearing regarding the statement
of charges In accordance with RCW 18 130.080.

PREHEARING ORDERNO 5
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{2)(a) In the case of a hicense holder who is reguiated by a
board or commussion identified in RCW 18 130 040(2){b}, the show
cause hearing must be held by & panel of the appropriate board of
comrmission

{b} In the case of a license holder who is regulated by the
secretary under RCW 18.130 040(2)(a), the show cause hearing
must be held by the secretary.

(3) At the show cause heanng, the show cause heanng
panel or the secretary may consider the statement of charges, the
motion, and documents supporting the request for summary achion,
the respondent's answer to the statement of charges, and shall
provide the license holder with an opporiunity to provide
documentary evidence and wniten testimeny, and be represented
by counsel. Prior to the show cause heanng, the discipiining
authority shall provide the hcense holder with all documentation n
support of the charges against the license holder.

(4na) If the show cause hearing panel or secretary
determines that the license holder does not pose an immediate
threat to the public health and safety, the panel or secretary may
overturn the summary suspension or restricion order,

{b) If the show cause hearng panel or secretary
determines that the license holder poses an immediate threat o the
public health and safety, the summary suspension or restriction
order shall remam in effect. The show cause heanng panel or
secretary may arnend the order as long as the amended order
ensures that the license holder will no longer pose an immediate
threat to the public heaith and safety

15} Within forty-five days of the show cause hearing panel's
or secretary's deterrmination to sustain the summary suspension or
place restrictions on the license, the ficense holder may request a
full hearing on the merits of the disciplining authority's decision fo
suspend of restrict the license. A full heanng must be provided
within forty-five days of receipt of the request for a heanng, unless
stipulated otherwse.

RCVV 18.130.135 {emphasis added).
Standard of Proof
PREHEARING ORDER NO &;
ORDER DENYING MOTICN
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23  The Respondent argues that the Board used the wrong standard of proof
in Preheanng Order No 4, because the Board used the prepondsrance of the evidence
{more likely than not) standard rather than the clear and convincing {highty probable)
standard® The Respondent relies on the Washington Supreme Court's decisich In
Nguyen v. Medical Quality Assurance Commission, 144 Wn 2d 516 (2001) (Nguyen).
However, 1he Respondents reliance on the Supreme Cout's holding in Nguyen is
misplaced here, as the show cause proceeding s not the Respondent's final hearing
regarding the Respondent’s alleged unprofessional conduct (which must be conducted
using a clear and convincing evidentiary standard). Rather it 1$ an emergency
adjudicative proceeding that is authonzed under the Administrative Procedure Act
{chapler 34 05 RCW} and the Uniform Disciplinary Act (chapter 18.130 RCW). See
RCW 18 130 050(8), RCW 18.130.135, RCW 34.05 479, and RCW 34 05.422(4}

24 In additon, the Legslature provided in RCW 18.130 135(1) {which was
passed in 2008) that the standard of preof in show cause proceedings 18 the
preponderance of the evidence standard. The legistature may reasonably exercise the
police power in the mterest of publc safety provided the aggrieved party has the
opporfunity to present a case on the merits before ihe action becomes final See
Grecchi v. Swe, 58 Wn2d 467 (1991) (emphasis added) The Respondent (the
aggneved party} will have an opportunity to present a case on the ments before the

2 The Board cannot find the standard of proof porbon of RCW 16 130 135(1) to be unconsttuional  See
Yakima County Clean Ar Authority v Glascam Budders, 85 Wn2d 255 (1975) To the extent the
Respondent w making such an argument, he has made s recerd for appeal
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Board befole any final decsion is made on the Respondent’s credential. In fact, the
Respondent has the opportunty to request an expedited hearing schedule to present
his case on the ments. See RCW 18 130 135{(5). The Board made no efor by relying
on the prenonderance of the evidence standard. The Respondent's Motion musi be
denied for 1hus reason

Statutory Siandard for Show Cause

2.5 The Respondent further argues that the Board used the wrong statutory
standard because the Board did not use the “poses an irnmediate threat to the public
heatth and safety” standard i Prehearing Order No 4, as regquired under
RCW 18 130 135(4)(b). That subsection states

If the show cause heanng panel or secretary determines that the
license holder poses an immediate threat fo the public health and
safely, the summary suspension or restriction shall remain in effect
The show cause heanng panei or secretary may amend the order
as long as the amended order ensures that the license holder wil
nc longer pose an immediate threat to the public health and safety
(Emphasis added).

Compare this language to that found in RCW 34.05.478(1), which states:
Unless otherwise provided by law, an agency may use emergency
adjudicative proceedings In a situation wwvelving an immediate
danger to the public heaith, safety or welfare requining /mmediate
agency action. (Emphasis added)
In this case the Board has the responsibility to determime whether there 1s a threat to the
public health and safety by the Respondent’s conduct. The Board derives its ability to
do so from fthe authority found in RCW 34.05422(4), RCW 34.05.47¢9,
RCW 18,130 050(8) and RCW 18.130 135, The issue is less about whether the
PREHEARING ORDER NO. &:
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language 15 about an mmediate threat to the “public health and safety” or “the public
health, safety, or welfare” and more about whether there is an immediate threat
requring immediate action  The Board found in Preheanng Order No 4, that the
Respondent's conduct posed an immediate ihreat based on the evidence presented
The Board 1hen assessed the evidence and written testimony presented as a part of the
show cause process, which included the Respondent’s exhibits and written testimony,
to delenmire If the summary suspensicn should remain in effect. The Board determined
that the Respondent’s conduct created an immediate threat based on the totality of the
evidence. That the Respondent disagrees with the Board’s canclusion does not
constitute a basis for reconsideration. The Respondent's Motion must be denied for
that reason

Admission at Show Cause Proceeding

25 The Respondent argues that the Board improperly stated in Prehearing
Order No 4, that the Respondent “admits that he did prescrnbe the above identified
medication ® See Prehearing Order No. 4, Finding of Fact 1 5. The Respondent stated
he made no such admissions because (1) he denied the allegation in hus Answer to
Statement of Charges. and (2) any argument made by his counsel at the show cause
hearing cannct be considered as evidence.

2.7 The Board's responsibiiity at the show cause heanng was limited in scope.
The Board's respansibiity was to determine whether the summary suspension aganst
the Respandent's credential as an osteopattuc physician and surgeon should remain in
effect pending the administrative heanng. One of the allegations relaing to that issue
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was whether the Respondent prescribed Schedule Il or Schedule I controlled
substances in viclation of the Board's August 15, 2008 Corected Fincings of Fact
Conclusions of Law and Final Order. The Board's decision at the show cause hearing
was based on the iolality of the evidence, which included objective avidence of the
Respondert's prescripton of such medication  For that reason, there was sufficient
evidence to support the Board's decision to continue the summary suspension pending
a full administrative heanng on this matter. The Board’s finding does not address or
resolve the issue for purposes of the full administrative hearing. Based on the totalty of
the evidence, the Respondent’'s motion 1s denied for Hns reason.
ill. ORDER

Based on the foregeing Procedural History and Findings of Fact and

Conclusions of Law, the Respondent’s Motion is DENIED.

e
Dated this j_ day of December, 2013.

JOHN §. MTZ Re}%’/)

Presiding Officer

DECLARATION OF SERVICE BY M/ 1L
| degdare taat today | served & cory of this document pon the Iolosing paries of record:
RHYS STERLING, ATTORNEY AT LAW AND KRISTN BREWER, AAG by mahng a copy properly sddressed with postage prepard

DATED AT OLYM™A, WASHiNGTON s 7 | - DAY OF DECEMBER, 2013

\/{,’ W*" I #f ‘/Lmb{,
stldicatie Serach Ut j cc  JANELLE COGNASSO
JUDY YOUNG

For mors information, visit our website at:
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STATE OF WASHINGTON
DEPARTMENT OF HEALTH
BOARD OF OSTEOPATHIC MEDICINE AND SURGERY
in the Matter of: Master Case No. M2013-514
PREHEARING ORDER NO 6:

ORDER DENYING MOTION
FOR CONTINUANCE

DALE £ AlLSAGER,
Credential No. DO QP 00001485,

Respondent

e et et N o m e

APPEARAMNCES”

Respondeni, Dale E. Alsager, DO, by
Rhys A. Sterling, PE, JD, Attomey at Law

Department of Health Ostecpathic Medicine Program {Department), by

Office of the Atterney General, per

Knsun G Brewer, Assistant Attorney General
PRESIDING QFFICER:  John F. Kuntz, Review Judge

The Respondent filed a Motion for Continuance and Stay of Scheduled
Adjudicatve  Proceeding/Heasing Pending Completion of Appellate Judicial Review
(Motion for Contnuance), seeking fo stay the administrative hearning pending the
outcame cf the Respondent's appefiate judicial review. The Department opposes the
continuance. Continuance DENIED.

I PROCEDURAL HISTORY AND FINDINGS OF FACT

14 On January 16, 2014, the Adjudicative Service Unit issued a Scheduling
Order/Notice of Hearing, which set: ihe witness and exhibit cutoff date for March 17,
2014; the dispositve motien cutoff date for April 14, 2014 scheduled the preheanng

conference for May 1, 2014; and scheduled the hearing date for June 2-4, 2014,

PREHEARING ORDER NO. 6
ORDER DENYING MOTION
FOR CONTINUANCE Page tof 7

Master Case No M2013-514

APP-63



12  On February 27, 2014, the Respondent filed a Motion for Continuance,
seeking to continue the administrative hearing to allow the completion of the appellate
judicial review in the Washington Supreme Court. The Respondent's appeat raised
issues regarding the appleability of constiutional i1ssues, namely his nghis and
privileges under U.S Constitutional Amendments IV, V, and XIV, and Washingtan
Constitutional Articie |, sections 2, 3, 9, and 29 relating to quasicnminal disciphnary
proceedings. The Respondent argued the Department would suffer no harm by such a
continuanceistay, as the Respondent was summanly suspended from the pracuce of
osteopathic medicine and surgery under the Ex Parte Order issued on Septemnber 20,
2013, The Respondent's Motion for Continuance did not specify the length of the stay
being reguested.

13 On March 7, 2014, the Respondent filed a Meotion to Shorlen Time
Pursuant fo WAC 246-11-380(10) and Motion for Extension of Time to Disclose
Possible Witness and Exhibits The Respondent's Motien for Extension was & request
to exdend the March 17, 2014 cutoff date for the dentification of witnesses and fiing of
exhibits

14  On March 11, 2014, the Department filed a Memorandum in Opposition o
Motion for Stay of Adjudicative Proceeding Pending Appellate Judicial Review and
Response to Motion for Extension of Time o Disclose Witnesses and Exhibits
{Memorardum) The Department did not oppose a short continuance of the March 17,
2014, winessfexhibit cutoff date. The Department did oppose any request {c stay or

continue the hearing date in this matter. In suppaort of its Memorandum, the Department
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mcluded the Thurston County Supenor Court Qrder granbng the Department’s Motion to
Dismiss Declaratory Judgment Action and Denying the Respondent's Motion for
Summary Judgment! The Thurston County Superior Court suled the Uniform
Declaratory Judgment Act {chapter 7.24 RCW) did not apply to the Administrative
Frocedure Act (chapter 34.05 RCW) 2

15  On March 13, 2014, the Respondent filed his Reply to the DOH/Board
Oppostion to Dr Alsager's Motien for Continuance/Stay of Adjudicative Proceeding
Pending Completion of Appellate Judicial Review The Respondeni noted that ne
Thurston County Supenor Courf's decision was not based on a consideration of the
ments of the Respondent’s suit for declaratory judgment This was why the Respondent
appealed to the Washington Supreme Court to obtain a judicial deciaration whether the
Respondent’s nghts and prnvileges under the Fourth and Fifth Amendments of the U.S.
Constitution fully apply to the Respondent's quasi-criminal disciplinary acticn before the
Board

It CONCLUSIONS OF LAW

2.1 The presiding officer shall rule on motions and continuances may be
granted for good cause. WAC 245-11-380(1).
Stay of Proceeding

22 The Adminisirative Procedure Act (APA) provides for a stay of the
effectiveness of a final order RCW 34.05467. There 1s no clear statutory language

providing authority to grant stays prior to the issuance of a final order  However, the

' Thurston No 13-2-02089-8. dated January 24, 2014
? See Department’s Memorandum, Exhibits 14 and 15.
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APA provides the presiding officer with the authonty to conduct and conirol the
proceeding. This authorily encompasses the implied authorty io grant a stay
See Boise Cascade v. Washington Toxics Coalifion, 68 Wn. App. 447 (1993).

2.3 The APA is silent on what criteria must be used before issuing a stay of
procesdings It s prudent to consider the factors contaned in RCW 34 05 550(3),
which addresses the criena the reviewing court may consider in granting a stay Before
it may stay the enforcement of a final order under RCW 34 05 850(3), the court must
find

o The petitioner is likely to prevail in the appeat
o The petitioner will suffer irreparable injury
¢ A stay will not substantialiy harm other parbies

~ The threat to the public heafth and welfare 15 not sufficiently serious to
justify the agency action in the circumstance

The alternative 15 to use the criteria used by the courts
o The issue is debatable; and

o A stay is necessary to preserve the fruits of the appeal, considering the
equities of the situation

FPurser v. Rahm, 104 Wn.2d 159, 177 (1885) Whichever cileria are used, a stay
should be limited in duration.

24 Applying the RCW 34 05550(3) elements to the present matter, the
Respondent's Motion for Continuance only addresses two of the four requirements.
The Respondent's Maotion partally addresses the ssue of the substantial hamm that he

might suffer f he is required to submit the medical records in derogation of his
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Fourth Amendment constiuticnal nghts  The Respondent does not indicate that he 1s
currently subject to any cnminal action in Washington, such that his testmony at the
heanng will suffer imeparable injury to his Fifth Amendment rights  The Respondent
believes a stay will not substantially harm the Department, given that the Board has
suspended the Respondent's credential to practice as an ostecpathic physician in the
siate of Washington The Department contesis that belief, as it argues the Respondent
has not cormplied with pnor Board orders up to this pont.

25 Tne Respondent dogs not provide any evidence that he 1s likely to prevail
on appeal While not totally controlling on the ments of the issue, the Presiding Officer
notes the Respondent did not prevail In Thurston County Superior Court, The Court
indicated the Respondent had a “plain, complete. speedy, and adequate remedy at law”
taking the Uniform Disciplinary Act {chapter 18 130 RCW) and the Administrative
Procedure Act {chapter 34 05 RCW) together 3 The Court's decision suggests that the
Respondent 15 not likely to prevail in tus Washington Supreme Court appeat.

26 The final RCW 34 05550(3) element is whether the threat 15 not
sufficiently serious to Justify the agency's action under the circumstance. The Board
has determined that the threat is sufficently serious, as the Board acted under ifs
summary action authority in RCW 34 05 422(4), RCW 34 05 479, RCW 18 130.050¢8),
and WAG 246-11-300 The Respondent has not provided any proof to the contrary.

27  Although not a criterion of RCW 34 05.55G(3), a stay should be limited in

duration The Respondent has not provided any tmeline for the stay being requested,

* See Departrnent Exhubit 15 (page 3, ine 25 thiough page 4. line 2).
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other than the appeal is to the Washington Supreme Court. The Presiding Officer does
not know whether that means six months or fwo years  Without any timefine at all, the
Respondent’s request 1s denied

Order 1o Shorten Tine and Extend Cutoff Date

28 Motions to shorten hme or emergency motions shall be exceptions 1o the
rule, and a party may onty make such motions in exigent ¢r exceptionai circumstances
WAC 246-11-380{10}). The Respondent filed a Moticn to Shorten Time and a Motion for
Extension of Time to Disclose Possible Witnesses and Exhibits on March 7, 2014,
which was len days before the March 17, 20114 cutoff date, The Department did not
oppose the Respondent's Moton. The Respondent's Motion to Shorten Time 1s
CRANTED. The Respondent's witness and exhibits lists will be due two weeks after the
date of service of this Order

It ORDER

Basedd on the foregoing Procedural History and Findings of Fact. and
Conclusions of Law, it is ORDERED-

3.1 The Respondent's Mofion for & Stay is DENIED

3.2 The Respondent's Motion 1o Shorten Time and Extend Cutoff Daie for the
production of witness and exiubds lists is GRANTED The Respondent should produce
the lists within two weeks of the date of service of this Order.

b
Dated this~)  day of March, 2014.

z'l\‘ i

DSAEE|
JOHNF KUNTZ, Review Judge.)
Presiding Officer
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STATE OF WASHINGTON
DEPARTMENT OF HEALTH
BOARD OF OSTEOPATHIC MEDICINE AND SURGERY
In the Matter of: Master Case No. M2013-514

DALE E ALSAGER,
Credential No DO OP.0O001485,

PREHEARING ORDER NO 7
ORDER DENYING MOTION
FOR RECONSIDERATION OF

Respondent PREHEARING CRDER NO 6

R

APPEARANCES:

Respondent, Daie E. Alsager, DO, by
Rhys A. Sterling, PE, JD, Aftomey at Law

Department of Health Ostecpathic Medicine Program {Depariment), by

Office of the Attorney General, per

Knstin G Brewer, Assisiant Attorney General
PRESIDING OFFICER: John F Kuntz, Review Judge

The Respondent filed a Mction for Reconsideration of Prehearing Order No &
Order Denying Motion for Gontinuance (Motion for Reconsideration), seeking an order
to reconsider the rulng in Prehearing Order No. B, and granting the Respondent's
motion for a stay of the proceedings. The Department opposed the Respondent's
motion.

L PROCEDURAL HISTORY AND FINDINGS OF FACT

11  On March 25, 2014, the Presiding Officer issued an Order Denying Mation
for Continuance denying the Respondent's Mofion for Continuance and Stay of
Scheduled Adjudicative Proceeding/Heanng Pending Completion of Appellate Judicial
Review. See Prehearing Order No 6.
PREHEARING ORDER NO 7.
ORDER DEMNYING MOTION
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12 On Apnl 1, 2014, the Respondent filed a Motion for Reconsideration with
the Adjudicative Service Unit. The Respondent argued that he was entitled to relief on
several grounds (1) the Presiding Ofticer misunderstood his Fourth and Fifth
Amendments nights that arose from the instant quasicriminai matter; (2) the
Respondent has a previously scheduled oral argument before the Ninth Circuit Court of
Appeais on his separate federal Declaratery Judgment action on June 2, 2014 (the first
scheduled hearing day before the Board); and (3) the Presiding Officer’s refiance on the
RCW 34 (5.550(3) stay requirements 1s misplaced and inappropriate under the
circumstances, given that a scheduling order 1s not a final order

1.3 On Aprit 9, 2014 the Department filed iis Memorandum in Opposition to
Motion for Reconsideration of Prehearing Order No 6 (Memorandum). In its
Memorandum, the Department argued that: (1) reconsideration 15 not proper under
WAC 246-11-580, given that an order denying stay or continuance is not final;, (2) a
reconsideration 15 imited to a showing of a specific error of fact or law in the order
sought to be reconsidered: and (3) the Respondent's conflict in federal court as to the
first day of the heanng, need not reqguire a stay or continuance, as the Department will
accommaodate the Respondent by starting its case on June 3, 2014.

A CONCLUSIONS OF LAW

Reconsideration of Prehearing Order No 6

21 As a starting paint in the analysis, both parties ramse issues whether
reconsideration 15 an available remedy. The Respondent guestions whether it 1s
appropnate io rely on the reasoning of RCW 34 05.550(3) given that Prehearing
PREHEARING ORDER NOQ. 7.
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Order No. 6 15 not “fnal”. The Department guestions whether the reconsideration
remedy 1s available to the Respendent when Prehearnng Order No. 6 1s not “final’.
While the use of the term reconsideration may create confusion, the term does not
controd whether the Presiding Officer can rufe on the Respondent's Moton for
Reconsideration

22 In his Motion, the Respendent argues that the Presiding Officer's use of
RCW 3405 550(3) stay criterra 15 misplaced and inappropriate under the
circumstancas, as a scheduling order 1 not a “final” order. In the absence of a specific
statute or rule, a presiding officer may rely on the best legal authonty available See
WAC 246-11-480(3)(h). The Respondent requested a stay of the proceedings, the best
legal authority available can be found 1 RCW 34.05 550(3). The Presuding Officer can
rely on the oniena found in RCW 34 05 550(3) for that reason, and the analysis cof the
Respondenf's request under RCW 34 05 550(3) crteria was appropriate in this
crcumstance  See also Purser v. Rahm, 104 Wn.2d 159 (1985).

2.3 The record before him at the tme of his Prehearing Order No. 6 ruiing
indicated that the Respondent did not provide any evidence that he 1s likely to prevatl on
appeal. The Respondent did not prevail at the Thurston County Superior Court The
Board determined that the threat created by the Respondent's conduct was sufficiently
serious to act under the circumstances. The Respondent's stay request was not imited
in durahion. These reasons supported the decision in Preheanng Order No. 6.

24  In his Motion for Reconsideration, the Respondent did not address all of
the RCW 34.08 550(3) critenriz  He did modify his stay request to rmake it of a imited
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duration  a four month continuance fo allow the completion of his separate federal
Declarsiory Judgment action. The Respondent notes that oral argument 1s scheduied
for June 2, 2014 The Department argues that while the date of the argument is certamn,
the date of the decision 1s not. The Presiding Officer concludes that the Respondent’s
four-month astimate 15 just that, an estmate. There 1s no evidence that the federal
decision will be issued within the four-month estimate given by the Respondent.

25  Additionally, the mere pendency of related proceedings need not prevent
the hearing from going ferward. See King v. Olympic Pipeline Co., 104 Wn. App 338,
352 (the mere pendency of related ovit and criminal proceedings does not prevent the
el proceedings from geing forward The Constitution does not ordinarnly require a stay
of a civil proceeding pending the oulcome of criminal proceedings) Id {citations
omitted). [f a related criminal proceeding does not prevent going forward, a declaratery
judgment action {without more) does not support the Respondent’s stay request. The
Respondeni's request for reconsideration on the 1ssue of the use of RCW 34.05 550(3)
crteria is denied

2.6 The Depariment similarly argues that the Respondent's Motion for
Reconsideration is not appropriate, given that a mation for reconsiceration 1s a remedy
to request a review of a final order and Prehearing Order No 6 is not a “final” order.
See WAC 246-11-580. However, the presiding officer, at appropriate stages of the
proceedings, shall give all parties full opportunity to submit and respond to pleadings,

motions, objections, and offers of proof RCW 34 05437{1} The Presiding Officer
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concludes there is authority to rule on any mction under RCW 34.05 437(1), and will
rule on the Respondent's Motion to “reconsider” Prehearing Order No. 5

Fifth Amendment Privilege

27  The Respondent argues that the Presiding Officer misunderstands the law
by suggesting that his Fourth and Fifth Amendment nghts and privileges are dependent
on any cnminal action that may or may not exist.  The Respondent argues that the
present action before the Board 1s quasi-criminal in nature and hrs rights arise from the
guasi-criminal action See Medical Disciplinary Board v Johnson, 89 Wn.2d 466, 474
(1983) {Johinston). Wih respect to the Respondent, the Presiding Officer understands
the Respondent's procedural due process nghts and protections are established in
quasi-criminal proceedings based on the Washington Supreme Court’s decision in
Johnston. For the purposes of determining whether a stay is appropriate, the Presiding
Officer can consider whether there are parallel civit and eriminal actions. Prehearing
Order No 6 states that there is no paraliel criminal action at this ime for determining
wheiher a slay is appropsiate and nothing more.!

2.8  In its responsive pleadings, the Depariment argues that the Respondent
has no Filth Amendment privilege to the Respondent's treatment records under the

‘required records doclrine” (or exception). See In re Grand Jury Proceedings v. Doe,

' One of the cases cited by the Respondent, In Re Kindschi, 52 Wn.2d 8 {1958} (Kindschi) discusses the
compansen of disciplinary proceedings to civil and enmunal proceedings. “It 15 somawhat difficult to
classify a medical disciplinary proceeding It is characterized as civil, not criminzl, in nature, yet it 1s
quasi-cnminal in that it 1s for the protection of the publc  The United States supreme court has not
required that due process and equal protection standards relative to crimina! trials are “necessanly
entirely’ applicable to discipiinary proceedings refative to state granted hcenses to practice
professionally * Kindschr, 52 Wn 2d at 10 and 12.
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BO1 Fa2d 1164 (9" Cwcuit 1986) (citing to the three part test set forth In
Grosso v. Unifed Slafes. 380 US 62, 87-68 (1968)). The Respondent disagrees.
However, tiie Presiding Officer need not address the 1ssue.  The issue before him 18
whether to reconsider is ruling in Preheanng Order No. 6 to stay the proceeding The
Presiding Officer does not see anything in the Respondent's Mation for Reconsideration
that requires. hum to grant the stay

Continyance: of the Hearing

28  Finally, the Respondent seeks a continuance of the hearing date because
of the previously scheduled orai argument on June 2, 2014, before the Ninth Croul
Court of Appeals, regarding his separate federal Declaratory Judgment action. This is
the first day of the scheduled three-day hearing (June 2 through June 4, 2014) before
the Board. The Department offers 1o accommodate the Respondent by starting its case
on June 3, 2014, which leaves June 4, 2014, for the Respondent's case.

210 Conbinuances may be granted for good cause WAC 246-11-380(3). The
Presiding Officer concludes there 1s good cause to continue the matter for one day to
accommodate the Respondent's asgument before the Ninth Circuit Court of Appeals.

il.  ORDER

Based on the foregoing Procedural History and Findings of Faci, and
Conciusions of Law, ¢ is ORDERED

3.1 The Respondent's Motion for Reconsideration of Prehearing Order No 6

1s DENIED.
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32 The Respondent's Motion for Continuance 1s GRANTED The hearing will
convene on June 3, 2014 The Adjudicative Service Unit will issue a Notice of Heanng
informing the parties of the time and location of the heanng

-t L
Dated this _93 dayégf Apnl, 2014,

- - L
N S\ e
JOHN F RIINTZ, Review Judge,
Presiding Officer ~

DECLARATION OF SERVICE RY MAIL
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&
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STATE OF WASHINGTON
DEPARTMENT OF HEALTH
BOARD OF OSTECPATHIC MEDICINE AND SURGERY
In the Matter of: Master Case No. M2013-514

DALE E ALSAGER,
Credential No. DO OP 00001485,

PREHEARING ORDER NO. &
ORDER DENYING MOTION TO
DISQUALIFY BOARD MEMBERS
Respondent.

APPEARAMCES.

Respondent, Dale E. Alsager, by
Rhys A. Steriing, P £, J.D, Attomney at Law

Department of Health Osteopathic Medicine and Surgery

Program (Department), by

Offic2 of the Attomey General, per

Knstin G. Brewer, Assistant Altormey Generail
PRESIDING OFFICER  Jehn F. Kuntz, Review Judge

The Respondent filed a Motion fo Disqualify Board Members frem Sitting on
Panel at Quasi-Cnminai Trial of Dr. Alsager — WAC 246-11-230{4} (Motion to
Disqualify)  iIn his Moton to Disqualify, the Respondent requested an order
disqualifying certain members of the Board of Osteopathic Medicine and Surgery
{Board) from sitting on the hearing panel, The Deparnment opposes the Respendent's
Motion to Disqualify. Motion DENIED

1. PROCEDURAL HISTORY AND FINDINGS OF FACT
1.4 On September 20, 2013, the Board issued a Statement of Charges

that alleged the Respondent committed unprofessional conduct in viclation of the

Uniform Cisciplinary  Act (chapter 18130 RCW) The Board also issued an
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Ex Parte Crder of Summary Action, which suspended the Respondent's credential to
practce as an osteopathic physician and surgeon in the siate of Washington.

12  On October 3, 2013, the Respondent filed an Answer to Statement of
Charges {Answer) and requested a hearing to contest the allegations.”

1.3 On Apnl 14, 2014, the Respondent filed a Motion to Disqualify, seeking to
disquaiify all of the current Board members from serving on the hearing panel. The
basis for the Respondent's Motion was that each of the present Board members 1s
pelieved to be in private osteopathic practice in the immediate Puget Sound area,
making the Board in direct and substantial competition with the Respondent. {n suppori
of his Motion, the Respondent submitted a copy of a February 6, 2014 Covington-Maple
Valley newspaper article refating to the Valley Medicat Center building a new med:cai
center, One of the Board members (Shannon Markegard, D.0 } 1s the medical girector
at the Valley Medical Center

1.4 On Apni 23, 2014, the Department filed ts Memarandum in Opposition to
Motion to Disqualify Board Members. The Department argued that the Respondent's
argument about who can serve on the panel is both specuiative and unpersuasive.

1.5 ©On April 28, 2014, the Respondent filed his Reply to Department of
Health's Oppostion to Motions to Dismiss, Suppress, and Disqualify {Reply).? The
Respondent argued that the Board members are competitors in the surrounding and

proximate vicinity of the Respondent and are thereby as a matter of law deemed fo be

' As a part of hrs Answer, the Respondent moved to disqualrfy or recuse afl of the Board members, the
Presiding Officer and the Serwar Heatth Law Judge This Motion was DENIED. Sec Preheanng Order
No_ 1,

! The Respondent's Motions to Dismiss and Suppress will be addressed in a separate orger
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sufficiently biased as standing to benefit moretarty and professionally from the
Respondent's de-licensure  See Gibson v. Berryfll, 411 U.S. 564 (1973).
Il CONCLUSIONS OF LAW

2.1 The presiding officer, at appropriate stages of the proceedings, shall give
ail parties full opportunity to submit and respond fo motions. See RCW 34 .05.437(1),
see also WAC 246-11-380(1) Any individual serving or designated to serve alone or
with others as pres:ding officer is subject to disqualfication for bias, prejudice, interest,
or any other cause for which a judge is disqualified See RCW 34.05.425(3); see also
WAC 246-11-230(4).

2.2 The Board consists of seven individuals appointed by the governor.
See RCW 18 57 003. One member shall be a consumer who has neither a financial nor
fiduciary relationship tc a health care delivery sysiem /d. The Respondent argues that
ail of the cusrent Board members live and practice in the Puget Sound region, that they
stand to benefit monetarly and professionally from the Respondent’s de-licensure, and
that aff of the Board members should be disqualified for that reason ?

2.3 Pnnciples related to disqualfication are:

1} prejudice concerning issues of fact about a party in a particular case;

(2] partiality evidencing a personal bias or personal prejudice signifying an

attitude for or against a party as distinguished from issues of law or policy,

and ...[3] an interest whereby one stands to gain or lose by a decision

either way.,

Washingion Slate Medical Disciphnary Board v. Johnston, 99 Wn2d 468, 474

1983 (infernal citations omitted); see also Ritter v. Board of County Commissioners of

? The Respondent's Motion to Disquatfy inciuded public member Sharon Gundersen  The Respondent
presented e evidence how Ms Gundersen does of couid benefit financially in the present matter.
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Adams County Public Hospital District No. 1, 96 Wn 2d 503 (1981). The burden of
proof to demonstrate bias ~ an affimnative showing of prejudice which would alter the
outcome of the pending litigation — is on the person alleging t. Remhart v. Seatlfe
Times Co., 51 Wn. App. 561, rev. denied 111 Wn 2d 1025 (1988) The members of the
Board are presumed fo be unbiased and the party alleging the bias hears the burden of
making an affirmative showing. See Riifer v. Board of County Commissioners of Adams
County Public Hospifal Distnct No 1, 96 Wn 2d at 513. Where there is a general
predilection toward a given result which does not prevent the agency member from
deciding the particular case fairly, however, there is no deprivation of due process
Washington State Medical Disciplinary Board v. Johnston, 99 Wn.2d at 475.

2.4 The Respondent does not provide sufficient direct evidence ic overcome
the presumption that the Board members are unbiased The Respondent’s argument is
becavse the Board members are located in the Puget Sound region, they are
“competitors” and that they are sufficiently biased as a matter of law under the United
States Supreme Court holding of Gibson v. Berryhill, 411 US 564 (1973). The
Respondent’s reliance on Gibson v. Berryhull is misplaced, given the facts in that case.

25  Pror to 1965, Alabama law reiated to the practice of optometry allowed a
business firtn or corporation to masntain a department which allowed for eye exams and
fitting eyeglasses, provided a licensed optometrist was in charge of the depariment.
The law was repealed m 1965. The Alabama Optometric Assaociation (a professional
crganizatiort whose membership was hmited to independent practitioners) began filing

complaints with the Alabama Board against named optemetrists who were employed by
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Lee Optical (a coporation) The Alabama Board of Optometry brought charges of
unprofessional conduct against the narned optometnsts employed by Lee Optical. Two
days later the Board filed a suit of s own 1n state count, seeking to enjoin Lee Optical
from the “unlawfy! practice of optometry”. The Board held the admmnistrative licensing
proceedings 10 abeyance pending the state court suif,

26 On March 17, 1971, the state tnal court rendered judgment in favor of the
Alabama Board. The Alabama Board then reactivated the unprofessional conduct
procescings against the Lee Cptical optometrists which were held 1n abeyance since
1965 The Lee Optcal oplometrists named in the unprofessional conduct matters
before the Alabama Board then filed suit in federal district court and requested an
inuncton against the Alabama Board proceedings. The thrust of the complaint was that
the Board was biased and could not provide the plaintiffs with a fair and impartial
hearning in conformity with the due process of faw. The federal district court ruied n
favor of the named cptometrists on a number of factors, inciuding:

1 The Board, acting as both prosecutor and judge i the de-licensing
preceedings, had previously brought suit against the named
optometnsis on virtuaily dentical proceedings n state court The
disirict court tock this to indicate that the Board members might
have ‘preconceived opinions’ regarding the cases pending before
them.

2. Lee Optical Co. did a large business in Alabama, and that if forced
to suspend cperations that the individual members of the Board,

along with other private practitioners, would fall heir to this
business
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3. The Board was a suspect agministrative body, as only members of

the Alabama Optometnc Association could be member of the
Board. As 2 resutf 92 of the 192 practicing opiometrists practicing
in Alabama were denied paricipation n the governance of ther
own profession.

Gibson v. Berryhulf, 411U S. at 571,

27 The US Supreme Court agreed with the federal district court that the
Alabama Board was so biased hy prejudgment and pecuniary interest that it could not
constitutiorally conduct hearings The Supreme Court's holding only reached the
grounds of possible personal interest in reaching its decision. The Supreme Court held
that it was sufficiently clear that those with substantial pecuniary interest i legal
proceedings should not adjudicate these disputes. Gibson v. Beryhdl, 411 U.5. at 579
(internai citations omitted)

28  Here the Respondent makes no showing that the Board members have a
substantial pecuniary interest in the Respondent's disciplinary proceadings. He merely
argues thal given the gecgraphic proximity (the Puget Sound region) of the Board
member's respective osfeopathic medicme and surgery practices, the fact that the
almos? all of the Board members practice ostecpathic medicing and surgery, and one
newspaper article 1dentifying one Board member by name, 1s sufficient proof of a
substantial pecumary interest in the outcome of the Respondent's disciplnary
proceeding. The Presiding Officer concludes the Respondent has nat met his burden of

proving a substantial pecuniary interest.  Without more, the Respondent's Motion™to

Disqualfy is DENIED
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. ORDER
Based on the foregoing Procedural History and Findimgs of Fact, and
Conclusions of Law, the Respondent's Motion to Disqualify the Board Members from
Sitting on Pane! at Triat 1s DENIED

S0
Dated this _ = day of May, 2014,

o] N
s S O
JOHN FY\KUNTZ, Review Jidge
Presiding'Officer
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STATE OF WASHINGTON
“DEPARTMENT OF HEALTH
OSTEOPATHIC BOARD OF MEDICINE AND SURGERY

In the Matter of: Master Case No. M2013-514

}

)
DALE E. ALSAGER, } PREHFARING ORDER NO 10:
Credential No. DO.OP 00061485, ) ORDER DENYING MOTION

) IN LIMINE TO SUPPRESS,

Respondent ) ORDER DENYING MOTION
i TO DISMISS STATEMENT CF
) CHARGES PARAGRAPH 2.1

APPEARANCES.

Respondent, Dale E. Alsager, DO, by
Rhys A Sterling, PE, JD, Attorney at Law

Department of Health Osteopathic Medicine Program (Department). by

Office of the Attorney General, per

Kristin G. Brewer, Assistant Attomey General
PRESIDING OFFICER:  John F. Kuntz, Review Judge

The Respondent filed a Motion in Limine to Suppress and Exclude Al
Department of Health Prescription Related Documents and Evidence {Motion in Limine}
The Department opposed the Respondent's Motion in Lmine The Respondent's

Motion 11 Limine 18 DISMISSED. The Respondent fled a Motion to Dismiss Statement

of Chatges, Paragraph 2.1 (RCW 18.130.180(8)(a} and (b}
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and RCW 18.130 180(9)) (Moction to Dhismiss). The Depariment opposed the
Respondent's Mction to Dismiss  The Respondent's Motion {o Dismiss s DENIED.
h PROCEDURAL HISTORY ANMD FINDINGS CF FACT

1.1 On September 18, 2013, the Board of Ostecpathic Medicine and Surgery
issued a Statement of Charges alleging the Respondent committed unprofessional
conduct  Under Paragraph 2.1 of the Statement of Charges, the Board alleged the
Respondent viclated RCW 18.130.180(8¥a} and (b) (fallure to cc;operate with the Board
by producing requested treatment records) and RCW 18 130.180(9) (failure 1o comply
with the Board's Findings of Fact, Conclusions of Law and Final Order (2008 Finaj
Order)). The Board aiso issusd an Ex Parte Order of Summary Action. which
suspended the Respondent’s credentiat to prachice osteopathic medicine and surgery in
the state of Washington

12  On October 3, 2013, the Respondent filed an Answer to Statement of
Charges and Request for RecusalDisqualfication of Certain Board Members and

Presiding Office (Answen) 2 In his Answer, the Respondent denied each and every one

' The Respondent aiso filed a Motion to Oisqualfy Board Members from Stting on Panel at Guasi-
Cnminal Tral pursuant to WAC 246-11-230{4%.  That osder was denied by a separate order
See Preheanrg Order No @

* Tne Respcndent also requested an opportunty 10 contest the summary suspension  The Board
conducted a show cause hearing in response to the Respondent's request and denied the Respendent’s
request. See Preheanng Order No 4 Order on Show Cause, dated November 4, 2013
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of the alleged facts in the Statement of Charges and requested a heanng to contest the
allegations contained in the Siatement of Charges® See Answer, page 3. ines 4-3

13 On Aptil 14, 2014, the Respondent filed a Moton in Limine and a hMoton
to Dismiss with the Adjudicative Service Unit  In his Motion 1n Limine, the Resgondent
regueste¢ an order to suppress and exclude ali Department Prescrption Monitonng
Program (PMP) prescnption-related documents and evidence from the records as frun
of the poisonous tree  In tus Motion to Dismiss, the Respendent requested an order fo
dismiss with prejudice the alleged violatons constituting unprofessionat conduct under
the Statement of Charges, Paragraph 2.1 (the allegation the Respondent viclated
RCW 18.130 180(9) relating to the viokation of a previous Board order}  In support of
his two Motions the Respondent submited documents from some of his patients in
which the pattents do not give thenr consent 1o any phamnacist to disclose any personai
health information and protesting and refusing to allow any personal heaith information
{including PMP information; to be used against the Respondent.

1.4  On Apni 23, 2014, the Departrment filed is Memorandum in Opposition to
the Respondent's Maotion to Dismiss Statement of Charges Paragraph. 2 1 and Motion
{o Suppress and Exclude All Department of Health Prescription—Related Documents

The Department argued:

! The Respondent further requested an crder disqualiy:ng identified Beard members, the Preswding
Officer, and the Sentor Health Law Judge on trasiprejudice and appearance of faimess grounds. This
request was demed  See Preheanng Order No. 1
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A Without citing relevant or goveming authority, the Respondent
argues that the statutes governing the case are unconstitutional, as such the
case should be dismissed

B. The Respondent has no basis {0 assert his personal privilege
aganst self-incnimination with respect to the patient records the Board seeks.
{1) The Fifth Amendment privilege only applies when the accused 15 compelied to
make a testimonial communication that 1s incnminating {2} The Fiftn
Amendment privilege does not apply to icense regulations under the UDA, a civil
enforcement proceeding. (3) Patient records are not the Respondent's personat
or private records. (4) Production of the patent records 1s not compelled
testimony. (5) The patent records fall within the required records exception {0
the Fiith Amendment.

C. The Board has the authority to investigate the Respondent's
prescribing In order to montter the Respondent's compliance with the Board's
203 Order
15  On Aptil 28, 2014, the Respondent filed his Reply to the Department's

Oppesition to Motions to Dismiss, Suppress, and Disqualify (Reply). The Respondent
argued that raising constitutional issues does not automatically result in the dismissal of
the underlying action Instead the Respondent argues that Washington case law clearly
hoids thal disciplinary actions are quaskcriminal actions  The Respondent argues this
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means he has absolute personai fundamental constitutional nghts to remain silent undes
the Fourth Amendment and the privilege against self-incrimmation, alf without
punishment, sanction, or adverse inference. The Respondent argues his constititional
nghts require the dismissal of Paragraph 2 1 of the Statement of Charges as it applies
to RCW 18 130.180(8)(a} and (b) regarding the failure ic cocperate.

16 The Respondent further argued that he was not required to produce the
medical records, as ostecpathic physicians are not required to keep records by any
general nile or statute. The Respondent argues the records are the Respendent's
prvate propetty which he is not actng in any custodial capactty, and is not compelied
to produce his private papers under the Fourth Amendment

II. CONCLUSIONS OF LAW

2.1 The presiding officer, al appropriate stages of the proceedings, shali give
all parties fult opportunity to submit and respond {o pleadings, motions, objections, and
offers of settlement  RCW 34 05.437(1), see afso WAC 246-11-380(%). If there is no
statute or rufe goveming the issue, the presiding officer shall resolve issues using the
best legal authority availabie WAC 246-11-480(3)(b}

Summary Judament/Motion to Dismiss

2.2 lf on a motion to dismiss for failure of the pleading to state a claim upon

which refief can be granted, f matters ouiside the pleadings are presented to and not
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excluded by the cour, the moton shall be treated as a summary judgment
See Civil Rule {CR) 12(t;  Summary judgment is appropriate “if the pleadings,
deposihans, answers to interregatonies, and admissions on file, aleng with the affidawts,
if any, show 1hat there is no genume issue as to any material fact and that the mowving
party 15 entithad to a jJudgment as a matter of law " CR 12(b}{8). In a summary judgment
motion, the moving party bears the initial burden of demenstrating there 1s no genuine
issue of material fact Young v Key Pharmaceuticals, 112 Wn.2d 216, 225 {1983 A
material fact 15 one upon which the cutcome of the Itigation depends. Tran v State
Farm Fire & Casualty Co., 139 Wn 2d 214, 223 (1888). All facts submied and all
reasonable inferences frorm them must be viewed in the light most favorable to the
nonmaoving paity. Young v. Key Pharmaceuticals, 112 Wn.2d af 226

2.3 The Depariment alleges that the Respondent committed unprofessional
conduct in its Statement of Charges The Respondent denies each and every factual
aliegation cantained in the Statement of Charges Given that the pariies dispute the
allegations, there exist genuine 1ssues of material fact. Summary judgment is not

appropriate for that reason  The Respondent's Motion to Dismiss is dened on those

grounds.

* The Respondent seeks an order on summary Judgment from the Presiding Officer  The Department
argues that the Presiding Officer cannot 1ssue g summary judgment wn cases related to standards of
practice of whete clinical expertise are required  See RCW 18.130.050(10) and RCW 18 130 095
Nothing would pronibdt the Board from grantng summary judgment If the Respondent has provided
sutficient grounds for such rellef  Given that the Respondent fails to do so, the Board s not required to
decide on the Respondent’'s mation to dismiss or summary judgment motion.
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Z4 However, the Respondent argues the Statement of Charges must be
dismmssed because the suppression and exclusion of the PMP matenal leaves the
Board with no basis o support unprofessional conduct regarding his atleged failure to
comply with the terms of the 2008 Final Order, which is the alleged unprofessionat
conduct undesr RCW 18 130 180(9}® The Respondent further argues that the
Statement of Charges must be dismissed because he 1s not required to produce
personal records under his Fifth Amendment night to remain sident in quasrcriminal
proceedings, such that he cannot be found to have commutted unprofessional conguct
under RCW 18 130.180(8){a} and (b}. The Respondent contends the medical records
the Department requested are his personal records and he 1s not compelied to produce
them.

Quasi-Cnminat Proceedings

2.5 The Resvondent arguss that he has absolute Fourth Amendment® and
Fifth Amendment’ rights in quasi-criminal disciplinary matters such as the present case
The Department contends the Respondent does not provide any authority that once a

constiutional challenge 1s raised that a case should be dismissed and the Presiding

* But see Paragrachs 2 12 through 2 15 below

® The Faurth Amendment states in relevant part that “[tjhe nght of the people agamst unreasonable searches and
serzures, shali not be viclated, and no Warrants shall 1ssue, but upon probabie cause ™

? The relevant nartion of the Mifth Amendment states “ror shall any person be compalled 1n any crimnal case to be
a witness against himself.”
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Officer 1 not required to search cut such authority f the Respondent has not found any.
See State v Logan, 1’02 wWn, App. 807, 911 (footnote 1) (1893)

2.6 The Respondent argues that the Deparimeni’s view in Paragraph 25
above misstates his argument  See Reply, page 1 line 26 through page 4, lne 4. The
Respondent does not argue that the raising of his constitutional challenges requires the
dismissal of the matter, Rather he argues that he has an absolute personal
fundamentat constitutional nght to remain silent and the priviege against
self-incrimination, all without pumishment. sanction, or adverse nference. See Reply,
page 3, lines 1-6. Staled another way, the Respondent argues that he has the same
protection in quas-criminal cases (such as the present disciplnary matter) as he would
have in cnminal matters. See Spevak v. Klein, 385 U.S. 511 (1867) and Boyd v. United
States 116 J.S. 618 (1886)

27 The Respondent conflates gquasi-criminal proceedings {such as the
Board's disciplinary proceedings) with criminal proceedings. Disciphnary proceedings
are cvil In nature and the pnnciples of due process and equal protection apply. In re
Kindschi, 52 Wn2d 8, 10 and 11 (1958). Quasi-cnminal proceedings are those
proceedings that ensure a party receives all necessary procedural due process rights.
See Washington Medical Discipinary Board v. Johnstorr, 99 Wn2d 466 (1983);
see alse In re Kindschr, 52 Wn 2d 8 (1558). Denomination of a particular proceeding as
either “cwil” or “cnminal” 18 not a talismanic exercise but rather attaches “labels of
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convemence.” In re Dajey 549 F 2d 469, 474 (7% Circuit, 1877) (citing /n re Gaulf, 387

1).S.1(1367) The Court of Appeals stated
Thus, a clear distinction exists beiween proceedings that whose essence is
penal, intended to redress cnmunal wrongs Dy imposing sentences of
imprisonment, other types of detention or commitment, or fines, and proceedings
whose pumose (s remedial, intended to protect the infegrity of the courts and to
safeguard the interests of the public by assunng the confinued fitness of
attomeys license by a junsdiction to practice law,

in re Daley, 549 F 2d at 475. The Presiding Officer conciudes the Undorm Disciplinary

Action s a remedial action designed to protert the publc and the miterests of the

practice of osteopathic medicine. The Respondent's argurent that the proceeding is

“guasi-criminai® and canverts the proceeding inte a cnminal proceeding fails  This is

important for several reasons

Fifth Amendment Privilege

2.8 The Respondent can assert the Fifth Amendment protections aganst
self-ncnimination i any proceeding, be 1 cwil, crminal, administrative, judicial,
nvestigative or adjudicatory  See Doe ex rel. Rudy-Gianzer v. Gianzer, 232 F.3d 1258,
1263, {2000) {citing Kastigar v Unifed States, 406 U S 441, 444 92 S.CL 1653, 3¢
L Ed 210 (1972)) While n a criminal tnat a judge or prosecutor may not suggest that
the jury draw an adverse inference from a defendant's failure to testify, an adverse
inference can be drawn from a party’s mvocation of this Fifth Amendment right in a civil
proceeding. See Doe ex.rel. Rudy-Glanzer v. Glanzer, 232 F.3d at page 1264 (citing

SEC v Coieffe, 139 F.3d 674, 677 (9th Cir 1998); see also lkeda v. Curtis, 43 Wn 2d
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449, 457458 (1953) In the cvil context, the invocation of the privilege 15 limred to
those circumstances in which the person invoking the privilege reasonably believes that
his disclosure could be used in a criminal prosecution, or could lead to other evidence
that could be used in that manner. Doe ex.rel. Rudy-Glanzer v. Glanzer, at 1264,
see afso Eastham v Amdt, 28 Wn. App 524, 528 (1981) in Fisherv. U 5., 425
U S. 391, 3886 (1976), the United States Supreme Court held:
Wwithin the Iimits imposed by the language of the Fifth Amendment, which we
necessanly observe, the privilege {ruly serves privacy interests; but the Court has
never on any ground, persenal privacy Included, applied the Fifth Amendment to
prevent the ctherwise proper acquisition or use of evidence which, in the Court's
view, did not involve compelied testimenial self-incrimination of some sort
29 So unlike the absolute Fifth Amendment right he has in a criminal
proceading, the Respondent's invocation of his Fifth Amendment nghts in this el
disciphnary proceeding depends upon the Respondent providing evidence that the
Respondent can reasonably believe that his disclosure can be used in a cominal
proceeding, The Respondent provides no evidence that ailows the Presiding Officer to
know whether the Respondent’s belief 1s a reasonable belief that tus disclosure coulid be
used in a criminal prosecution. There are no criminai proceedings aganst the
Respondeni at this time; neither is there any evidence that criminal proceedings are
forthcoming The Presiding Cfficer concludes that the Respondent has not made a
sufficient showing, to this point, that he 15 being compelled to provide testimonial
self-incnminating staterments or ewdence  With the record before him, the Presiding
PREHEARIMG CGRDER NO, 10
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Officer conciudes that the Respondent may be called to testify at the disciplinary
heanng If the Respondent invokes his Fifth Amendment privilege, the Board may make
an adverse inference at the hearing based on his invocabion of the privilege ¢ The
Respondent's Motion to Dismiss is denied on these grounds_s’

210 The Respondent further relies on his Fifth Amendment night to refuse to
produce the medical records requested for his patients, claiming the records to be his
personal records. The Respondent relfies on Boyd v United States, 116 US 616
{1886), where the U.S. Supreme Court heid a proceeding to forfeit & person’s goods for
an offense against the laws, though civit in form, was a "crwmwnal case” within the
meaning of that part of the Fifth Amendment which declares that no person “shall be
compelled, It any crminal case, to be a wilness against humself” However, the
Respondent 15 not being asked to produce “personal bocks or records’ here, the
Respondent is being asked to produce pattent records.'® These are records that the
Respondent 1s required to maintain as a part of the praclice as an osteopathic

physican,  As such, they fall within the required records exception to the Fifth

8 Nothing precludes the Respondent from making an m-camera offer of procf to show that his belief s, in
fact, reasonab’e  This could melude, but 1s not fimited 1o, porticns of the relevant medical records

* The Respondent's reliance on Spevak v Kien, 384 US 511 (1967) 1s musplaced here  In that case the
U S Sucreme Court heid that an attorney could not be disharred for merely inveking his Fifth Amendment
nvilege

" The Respondent proposes for admission an exhibt that appears to undercut hus argument  See
Exhibit 5, pages 2-5 {Amanda Hawley's October 15, 2013 statement) Ms Hawley speaks to keeping the
Respondent's EMR (electronic medical records). 10 which she states “so that when [the Respondent] 1s
examining the patent | am recorting the details of the findings and treatment plan, as they are detated by
[the Respondent] in real-ime ~
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Amendment priviege  See In re Grand Jury Proceedings v. Doe, 801 F.2d 1164
19" Cirewt, 1986). in Grosso v. U.S., 390 U 8 B2 (1968), the U.S Supreme Court heid
The premises of the doctrine, as it is descrbed in Shapiro [Shapiro v Unifed
States, 335 U.S. 1 (1948)], are evidently three: first the purposes of the  mquiry
must be essentally reguiatory, second information is to be obtained by requirag
the preservation of records of a kind which the regulated party has customanly
kept, and third, the records themselves must have assumed ‘public aspects’
which render them at least analogous documents.
Grosso, 390 U S at 67-68
2.11 Despite his characterization, the Respondent's records are not his
personal records. Rather they are ‘required records” pursuant to the standards set forth
in the Grasso decision. See Board Policy/ Frocedure OP(4-29. The fact that there is
no specific ssteopatine statute or regulation 1 not controlling; recordkeeping falls within
the standard of practice of ostecpathic medicing. [t can alsa be inferred from the
Medical Records Act (chapter 70.02 RCW) The legislature findings in the Medical
Records Act siate that records contain “heaith care information” and assume a public
aspect regarding the use of such mformation. See RCW 70.02 005(4y The

Respondent's argument fails anc his Motion to Dismitss 1s dented.

Fourth Amendment Privilege

2 12 The Respondent argues that the Presiding Officer should grant his Motion
in Limine, as the evidence was unlawiully obiained and is not admissisle (the “fruit of
the poisoncus tree”)  See Mapp v. Chic. 367 U.S. 643(1061). The Respondent argues

the Statement of Charges must be dismissed because the suppression and exclusion of
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the PMP material leaves the Board with no basis to support unprofessional cenguct
regarding his alleged farure o comply with the terms of the 2008 Final Order, which 1s
the alleged vnprofessional conduct under RCW 18 130.180(%) I the Motion in Limine
15 granted regarding the PMP documentation, the Respondent argues it will result in a
dismissal of the current RCW 18,130 188(9) action.

2.13 The Prescription Monitoring Program (PMP) Act {chapter 70 225 RCW)
provides for the establishment of a program to monitor the prescribing and dispensing of
ait Schedule I, I, IV and ¥ controlled substances and any addiional drugs
demonstrating a potential for substance abuse by all professionals licensed to prescribe
or dispense such substances. RCW 70.225020(1). This includes osteopathic
physicians and surgeons FPMP data may be provided to health profession hcensing,
certification, or requlatory agencies. RCW 70.225 040(3}a). The Board is the
regulatory agency for osteopathic physicians and surgeons in the state of Washington.
See chapter 18 57 RCW.

214 In the present case, the Board recewed a complaint from Patient P The
Board conducted an assessment to determine whether to investigate the matter
Soe the Department's Response, Exhibits 4 and 10. The Board is the regulatory
agency regarding the Respondent. In the present case, the PMP program provided

such mformation to the Beard to aliow the Board to enforce its 2008 Final Order This is
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clearly authorized under chapter 70 225 The Respondent's arguments fo the contrary
do not control.

215 In support of lis Motion, the Respondent provided several documents
signed by irdividuals in which the individuals express that under ther HIPPA' rights
they do net give consent to a pharmacy to disclose any personal heaith care information
to the Department of Heaith. See Motion in Limine/Motion to Dismiss, Exhibrt 1
However, the HIPPA law does not control. The Medical Records Act provides that the
Board {or the Department's health care nvestigators conducting investigations on
behalf of the Board) can access health care information from pharmacies and other
providers without consent. RCW 70,02 05G(2){(a} The Respondent's Motion in Limine
s denied. The Respondent's Motion to Dismiss based on the theory that the PMP
materials are ihe “fruits of the poisonous tree” 1s denied.

ll. ORDER

Based on the foregong Procedural History and Findings of Fact, and
Conclusions of Law, it is ORDERED

31 The Respondent's Motion to Dismiss Statement of Charges Paragraph 2 1
(RCW 18.130.180(9)) is DENIED.

3.2 The Respondent's Mohon to Dismiss Statement of Charges Paragraph 2.1

(RCW 18.130.180¢8){a) and (b)) 1s DENIED.

 Health Insurance Portabikty and Accountabiity Act of 1996, 42 1) § C sechons 201 et.s2g
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33 The Respondent's Motion in Limine to Suppress and Exclude all the

Deparment's Prescription-Related Documents 1s DENIED
P Al
- day of May, 2014

ANE T

JOHN . KUNTZ, Raview Judg{g
Presiding.Bfficer
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STATE OF WASHINGTON
DEPARTMENT OF HEALTH
MEDICAL QUALITY ASSURANCE COMMISSION
In the Matter of i Master Case No. M2013-514

DALE E ALSAGER, PREHEARING ORDER NO 11:
Credential No, DO OP.000014835, ORDER DEFINING CONDUCT
OF MEARING
Respendent.

PRESIDING OFFICER:  John F. Kuntz, Review Judge

The Presiding Officer convened a preheanng conference on May 1, 2014 and
May 12, 2044, pursuant to RCW 18.130.095(3) and WAC 246-11-390. Present at the
prehearing conference were John F Kuntz, the Presiding Officer; Knstin Brewer,
Assistant AHorney General; and Rhys A. Sterling, Attormey at Law

This prehearing order contains the stipulations and agreements of the parties
related to the conduct of the heanng in this matier, and the prehearing orders and
decisions of the Presiding Officer on discovery, evidentiary issues, and motions brought
by either party.

1 Amendments of the Pleadings. The parties submitted prehearing

stipulations n which they agree to dismiss allegation 15 of the Statement of
Charges {S0C), dated September 18, 2013 The parties further stipulaie to strike from
allegation 1 11 of the SOC the following sentence: "The Board was concemed about

standard of care and boundary issues ”

2. Discovery Issues. None.
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3 Statement of Issues

A.  Did the Respondent engage in unprofessional conduct as alleged
under RCW 18 130.180(8)(a) and (b}, and (9)7

B If unprofessional conduct is proven by the Department, what is the
appropnate sanction under RCW 18.130.1607

4, Witnesses.  Any witness not identified during the prehearing conference
shall not be aliowed to tesiify at the adjudicative proceeding absent good cause
WAL 246-11-380(8).

A The Department may cail the following witnesses:

1 The Respondent (as an adverse witness); and
2. Trish Hoyle, Health Care Investigator,

B The Respondent did not identify any witnesses during the
preheanng conference. The Respondent continues to assert and present as his
principle defense in this quasi-crimmal triai any and all constiutional rights under
and pursuant to US. Constifubon, Amendments ¥, VY, and XIV, and the
Washmgton Constitution art. {, sections 2, 3, 7, 9, and 29
5. Exhibits, Documentary evidence not offered in the prehearing

conference shall not be receved nto evidence at the adjudicative proceeding absent
good cause WAC 246-11-390(7).

A The Department offered the following exhibits as numbered.

Exhibit D-1: Ex Parte Order of Summary Suspension, dated
August 8, 2006,

Exhibit D-2: Corrected Final Order, dated August 15, 2008;
Exhibit D-3:  OQrder of Madification, dated January 3, 2013,
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Exhibit D-4; Letter, dated October 1, 2012 frem DOH to
Respondent,

Exhibt D-5: Letter, dated October 1, 2012 froem DOH io
Respondent;

Exhibit D-6: Authorization of Investigation, dated September 21,
2012 re’ Patiert P,

Exhibit D-7. Respondent's Response (Petition for Declaratory
Crder);

Exhibit D-8° Letter, dated January 8, 2013 from DOH to
Rhys Sterling,

Extubit D-¢:  Authorization of Investigation, dated June 5, 2013
{prescribing in violation to prior order);

Exhibit D-10- Letter of Cooperation, dated July 5, 2013;

Exhibit D-11: Respondent's Response, dated July 24, 2013
(second request for declaratory order);

Exhibit D-12: Letter, dated July 30, 2013 from DOH to
Rhys Sterling;

Exhibit D-13: Respondent's Response, dated August 14, 2013,

Exhibit O-14- Letter, dated September 6 2013 from 0OH to
Rhys Sterling,

Exhibit D-15: PMP Reports; and
Exhibit D-16: Phammacy Records and Scripts
B. The Respondent opposed the admission of alt of the Depariment’s
exnibits, which he initially discussed in his Addendum to Moticn in Limine to
Suppress and Exclude all DOH Prescription-Related Docurments and Evidence;,
and Motion to Dismiss Statement of Charges Paragraph 21
{RCW 18.130.180{9)) (Addendum} In addition, the Respandent filed a Mation
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for Reconsideration of Preheanng Order No. 10 on May 12, 2014, in which he
mccrporaies and requests a fuling on the previously-fled Addendum. The
Depariment argued at the preheanng conference that the Respondent did not
raise or identify any additonal authority in support of the Motion for
Reconsideration. The Presiding Officer will review the Moticn for
Reconsideration and Addendurn and will notify the Department # it must file any
responsive pieading. fn the event he deterrmines that no additional Department
pleading 15 necessary, the Presiding Officer will issue an order an the
Respondent’s Motion for Reconsweration and wil issue a ruling on the
admissibility of the Departiment’s exhibits.
C.  The Respondent offered the following exhibils as numbered:
Exhibit R-1,  Curriculum Vitae, dated October 2013;

Exhibit R-2:  Compliance with Board Ordered Training and Board's
Finat (Amended) Order, Documents and Letters,

Exhibit R-3: Patient P Documents and Letters;

Exhibit R-4: Patent HiPAA Statements Regarding Unauthorized
Use of Their Personal Heatth Information; and

Exhibit R-5. Patient Support Letters/Statements.
D. The following exhibits were withdrawn or rejected:
Exhibit R-1:  Curriculum Wilae, dated October 2013,

Exhibit R-2:  Compliance with Board Crdered Training and Board’s
Final (Amended) Order, Documents and Letters,

Exhibit R-3: Patiert P Documents and Letiers;

PREHEARING ORDER NO. 11
QORDER DEFINING CONDUCT
OF HEARING Page 4 of 6

Master Case No. M2013-514

APP-102



Exhibit R-4: Patient HIPAA Statements Regarding Unauthorized
Use of Their Personal Health Information; and

Exhibit R-5  Patient Support Letters/Statements.

E Sanctioning Bref The partles may submit a sanctioning bref for
consideration by the Board in the event the Board finds the Respondent
committed unprofessional conduct as alleged. The bnefs a}g due no [ater than
May 28, 2014. The Respondent may submit Exhibits R-1 and R-5 as a part of
his sanctioning brief

F. Proposed Ouder. Both parties may file a proposed Findings of Fact,
Conclusions of Law and Fina! Order by May 28, 2014,

Each party is responsible for bringing binders with all their exhibits to the
hearing, There must be enough exhibit binders for the Presiding Officer, the
partiés, and each panel member.

6. Prehearing Motions. The Presiding Offtcer issued orders relating to
the outstanding motions. See Prehearing Order Nos € and 10. As discussed in
Section 5.8 above, the Respondent renews his Addendum Motion and Motion for
Recongideration. The Presiding Officer will address these Motions by a separate order.

7. Relief Statement. The Department requests affirmance of the violations
alleged in the Statement of Charges and the impositions of appropriate sanctions. The

Respondent moves for a tatal dismissal of the SOC.
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8 Hearing, Based 10 part on the stipulations, the parties predict the
hearing will be one day in length. The hearing date is therefore scheduled for June 4,
2014. A Notice of Hearing will be sent descnbing the location and start time

Dated this_L D day of May, 2014

ARSI

JOHN F 'K E%{\ITZ Review Judga \

Presiding

DECLARATION OF SERVICE BY MAIL
! declare #iat today | served a copy of thes document upor the foliowing parties of recom:
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STATE OF WASHINGTON
DEPARTMENT OF HEALTH
BOARD OF OSTEOPATHIC MEDICINE AND SURGERY

In the Matter of Master Case No. M2013-514
DALE E. ALSAGER, PREHEARING ORDER NO 12:
Credential No DO OP.00001485, ORDER DENYING MOTION

FOR RECONSIDERATION
Respondent.
APPEARANCE-

Respondert, Dale E. Alsager, DO, by
Rhys A Sterling, PE, JD, Attorney at Law

Department of Health Osteopathic Medicine Program {Department), by

Office of the Attorney General, per

Kristin G Brewer, Assistant Attorney General
PRESIDING OFFICER;  John F. Kuntz, Review Judge

The Respondent filed a Motion for Reconsideration of Preheanng Order No. 10
{Motion for Reconsideration) to request an order to completely set aside Preheanng
Order No. 10 The Department opposes the Respondent’s Motion for Reconsideration.

The Respondent renews his Addendum to Motion in Limine to Suppress; and
Motion fo Dismiss Certain Charges (Addendum Motion) to renew his request for an
order to suppress and exclude all Department of Health (DOH) prescription-related
documents and evidence, and seeks an order to dismiss with prejudice that portion of
the Staternent of Charges, Paragraph 2.1, relating to the Resﬁondent's alleged violation
of RCW 18.130.180(8). The effect of this order, if granted, would exclude the
Bepartment’s proposed exhibits for admission at hearing. The Department opposes the
Respondent’s Addendum Motion.
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L PROCEDURAL HISTORY AND FINDINGS OF FACT

11 On April 14, 2014, the Respondent filed a Motion in Limine, seeking an
order excluding and suppressing all of the DOH prescription-related documents and
evidence The Department opposed the Respondent’s Motion in Limine.

12 On April 16, 2014, the Respondent filed an Addendum Motion, in which he
raised many of the same issues raised in the Motion in Limine. As a part of the
Addendum Motion, the Respondent incorporated by reference information contained in
the investigalive files he received (Case # 2012-85890P and Case # 2012-83300P).
The Respondent did not include the information incorporated by reference 1n support of
his Addendum Motion.'

1.3 On May 8, 2014, the Presiding Officer issued an Order Denying Motion in
Limme to Suppress; and Order Denying Motion to Dismiss Statement of Charges,
Paragraph 2.1 See Preheanng Order No 10 The Presiding Officer denied the
Respondeni's request to dismiss the Statement of Charges, Paragraph 2.1, relating to
RCW 18.130.180(8) and (9), and denied the Respondent's request to suppress and
exclude all of the Departments prescription-related documents. Prehearing Order
Nc. 10 did riot specrically dentfy the Department’s exhibits being offered for admission
at the hearing. While 1t addressed many of the same issues raised by the Respondent
n his Addendum Motion, Preheanng Order No 10 did not specifically identify the

Addendum Motion.

! Sge Addendum Moton, page 3, Imes 1-14, It appears the Respondent assumes the Presiding Officer
possesses the matenal that he incorporates by reference, ie, the invesligatve Rles. In facl, the
Presiding Officer does not receive the entire iInvestigative file. The Presiding Officer only receives the
extubits offered by the parties for admissicn at the hearing or offered in support of the vanous motons.
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14 On May 12 2014, the Preswing Officer reconvened the prehearing

conference with the parties.”

During the prehearing conference, the Respondent
advised the Department and the Presiding Officer that he filed a Motion for
Reconsideration to seek an order setting aside Prehearing Order No. 10. As he dtd not
read n Prehearing Order No 10 any language to address the Addendum Motion, the
Responden: further requested an order i limme regarding the Department's proposed
exhibits, and asked for a niling on the Addendurn Motion

1.5 After the completion of the prehearing conference, the Respondent’s
Motion for Reconsideration was filed on May 12, 2014, in his Motion for
Reconsideralion, the Respondent argued Prehearing Order No. 10:

A Incomectly held the Unrform Disciplinary Action was civd and not
quasi-cnimenal, which denied the Respondent's Fourth and Fifth Amendment
rights See In Re Flynn, 52 Wn.2d 589 {1958).

B. Did not exclude all of the prescription-based information, thereby
failing to properly consider and apply the Washington Constitution Article i,
Section 7 protection to the Respondent. See afso the Healthcare Insurance
Partability and Accountabity Act of 1996, 42 US.C sections 201 ef seq. The
faiture to exclude all of the Respondent's private information, obtained without
probable cause and supporied by a warrant, was unauthorized and contrary to

law. See State v. Gunwall, 106 Wn. App 54 (1986) The Respondent argued

2 The preheanng conference was onginally convened on May 1, 2014, but was continued to allow the
issuance of Preheanng Crder No. 10
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that none of the recognized exceptions to the warrant requirement apphed in his
case.
R CONCLUSIONS OF LAW

Reconsideration of Prehearing Order No 10

21 Reconsideration is a remedy avallable to partes for final orders See
WAC 246-11-580. While the use of the term “reconsideration” may create confusion,
the term does not controf whether the Presiding Officer has the authority to rule on,
review, ar revise an order issued at an eartier point of the proceeding in response to a
motion by a party. The presiding officer, at appropriate stages of the proceedings, shafl
give &l parties full opportunity to respend to motions. See RCW 34.05.437(1).

Quas-Crimjnal Proceedings

272 The Respondent argues that he has absolute Fourth Amendment® and
Fith Amendment® rights in quasi-disciplinary matters such as the present 'case.
Quasrcrminal proceedings are those proceedings that ensure that a parly receives all
necessary procedural due process rights. Washington Medical Disciplinary Board v.
Johnsion, 9% Wn 2d 466 (1983) (Johnston) The state may not deprive a person of
protected rights without appropriate procedural safeguards — they must be “preceded by

notice and opportunity for hearing appropriate o the case.” Cleveland Bd. of Educ. v.

* The Fourth Amendment of the US Censtiubion states n relevant part that “ltihe nghts of the people
against unreasonable searches and sezures shall not be wioiated, and no Warrants shall issue, but upon
E.robable cause ”

The relevant portion of the Fifthh Amendment states “nor shall any person be compelled in any cnminal
case to be a witness against himself.”

PREHEARING ORDER NO 12:
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Loudermill, 470 U S 532 (1885) {see Washingion Administrative Law Practice Manuai,

Section 9.01{B1 (citing to Cleveland Bd of Educ v. Loudermill)

23 Due process is flexible and calls for such procedurai protection as the
particular situations demands Matthews v. Eldnidge, 424 U.S. 318, 334 (19786) (internal
citabions omitted}  The Supreme Court stated'

{Tihe specific dictates of due process generally requires consideration of
three distinct factors: First, the private interest that will be affected by the
officizl action; second, the risk of an erronecus determination of such
interest through the procedures used; and the probable value, If any, of
additionat or substitute procedural safeguards, angd finally, the
Government's interest, including the function involved and the fiscal and
administrative burdens that the additional or substifute procedural
requirements would entail.

Matthews v. Eldridge, 424 U §. at 335

24 The Respondent 1s conflating the quasi-cnminal proceeding before the
Beard wih a cnminal proceeding. While the principles of due process and equal
protection apply, a disciplinary proceeding is civil in nature. n re Kindschr, 52 Wn 2d 8
(1958}. As the Washington Supreme Courl explained:

it is somewhat difficult to classify a medical disciplinary proceeding. It 15
charactenzed as civil, not criminal, in nature; yet it is quasrcriminal in that
it 1s for the protection of the public, and is brought because of the alleged
misconduct of the doctor involved. Its consequence 15 unavoidably
punitive, despite the fact that it is not designed entirely for that purpose. It
1s nol strictly adversary in nature It is essentially a ‘special’, somewhat
unique, statutory proceeding, n which the medical profession (under state
authorgzation through the medical disciplinary board) mgues into the
concuct of a member of the profession and determines what disciplinary
action 1s to be taken agamnst him in order fo maintain sound professional
standards of conduct for the purposes of protecting {(a) the public, and {b}
the standing of the medical profession in the eyes of the public

ir re Kindschu, 52 Wn 2d at 10-11 {citations omitted).
PREREARING ORDER NO 12:
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25 The Respondent has an absciute nght to exercise his Fourth Amendment
and Fifth Amendment privileges in disciplinary proceedings before the Board However,
the Washington Supreme Court’'s decision I re Kindschi means the Respondents
exercise of his Fourth and Fifth Amendment privileges does not provide the absoclute
protection in a disciplinary proceeding as #t would 1n a cnminal proceeding While he
cited cases in support of the progosition® that quasi-cniminal matters were treated as
criminal matter in some circumstances, the Respondent did not prowvide any legal
authonty in which all quasi-cnminal matter must be treated in the same manner as 2
enminal matter for Fourth Amendment and Fifth Amendmeni purposes. Absent the
Respondent providing such legal authonty, the Presiding Officer is not required to
search for it. See Stafe v Logan, 102 Wn. App. 907, 911 (footnote 1) (1993). The
Respondent's Motion for Reconsideration and Addendum Motion must fail for the
reasons set forth below.

Fifth Amendment Privilege

26 The Respondent can assert the Fifth Amendment privilege protections In
administrative proceedings See¢ Doe ex.rel. Rudy-Glanzer v. Glanzer, 232 F.3d 1258,
1263 (2000) (citing Kastigar v. United Stafes, 406 U S 441, 444 (1972)) While a judge
or prosecutor i a crimemal irial may not suggest that the jury draw an adverse inference

from a defendant’s failure to testfy an adverse inference may be drawn from a party's

® See Spevak v. Kien, 385 U § 511 (1967) (where the U.S Supreme Court reversed the disbarment of a
lawyer simply because he asserted his Fifth Amendment pnividege), Unifed States v, Boyd, 116 U S 616
{1886) (a lorferture proceeding was equal to a criminal case for Frith Amendment purposes)
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invocation of this Fifth Amendment privitege in a cwvil proceeding. See Doe ex.ref
Rudy-Glanzer v. Gianzer, 232 F 3d at 1264 (cting SEC v. Coleflo, 139 F.3d 674, 677
(Q‘h Cir 1998); see also Ideda v. Curhs, 43 Wn 2d 449 (1953). In the cwil context, the
invocation of the privilege Is limited to those circumstances in which a person invoking
the prvilege reasonable believes that his disclosure could be used in a criminal
prosecution, aor could lead to other evidence that could be used in that manner
Doe ex.rel. Rudy-Gianzer v Glanzer, at 1264

27 The Respcondent has not provided any ewdence i his Moton for
Reconsideration or Addendum Motien to show that his belef that any disclosure made
by him will reasonably result m a eriminal proceeding, or that he will be compelled 1o
provide testimonial self-incnminating statements or evidence. Any argument in the
Respondent's Motion for Reconsideration or his Addendurn Motion must be denied on
this point.?

Fourth Amendment Privilege

2.8 The Respondent renews his argument set forth in the Motion for
Reconsidesation and his Addendum Motion that his requested remedy (exclusion of any
prescriptionrelated evidence) should be granted on Fourth Amendment grounds  The
Respondent argues that any prescnpltion-related material was unlawfully obtained and
the Fourth Amendment requires its exclusion (the exclusion of the *fruits of the
poisonous tree”). See Mapp v. Ohio, 367 U 8. 643 {1961) In bnef, the Respondent

argues that: {a) the patient records in his possession are his personal records; (b) they

% Nothing preciudes the Respondent from making an in-camera offer of proof to show that tus bedief 1s, in
fact, reasonaible  This can inchade, bt 1 not hmrted ta, portons of the relevant medical records
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are protected by HIPPA law, and {c) that the Prescnption Monitonng Program (PMP)
Act [chapter 70 225 RCW) does not authorize the release of the PMP documents in the
present case Each of these arguments 1s addressed below.
A Treatment Recorcs

2.8 Tne Respondent argues he creates personal records regarding the care
he provides his patents. The Respondeni does not provide any legal authorty in
support of that argument. Treatmeni records are not perscnal  records
See United Siates v White, 322 U.S. 604, 700 (1944), see aiso Grosso v. U.§, 380
U.S 62{1968) Qsteopathic physicians are required to maintain freatment records as a
part of prachcing osteopathic mediine and surgery in the state of Washington
Chapter 18 57 RCW it can be inferred from a reading of the Medical Records Act
{chapter 70.02 RCW) that osteopathic physicians such as the Respondent must keep
such treatment record ” The legislative findings i the Medical Records Act state that
records contain “heaith care information” and assume a public aspect regarding the use
of such infarmation.® See RCW 70 02.005(4).

2.10 'n addition, such heaith care informaion can be obtained without the
consent of the patient when 1 is needed to determine compliance with state or federal

licensure, laws or when needed to protect the pubiic. See RCW 70.02.050(2){a);

7 The Respondent offered for admission at heanng an extutit that argues agaimst fus position See
Exhibit R-5, pages 2-5 (Amanda Hawley's October 15, 2013 statement; Ms Hawiey slales that she
crepared the Respondent’s electronic medical records in real time while the Respondent was ireating the
patents While not admissible at the heanng, these records can be examined for purposes of the
motons See CR 12(b}(6)

® As an aside. If the records were the Respondent’s personal property (which the Presiding Officer
conciudes they are not} then his patients would nave neither any HIPPA or chapter 70 G2 RCW protection
In the records
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see also 45 CFR Section 184.512(d)}{1). Neither the Medical Records Act nor HIPPA
prohibit the production of the records in the present arcumstance.’ The Respondent's
argument fails ana his Motions are denied.

B. The Prescription Management Act

2.1 The PMP Act (Chapter 70 225 RCW) establishes a program to monitor the
prescribing and dispensing of controfled substances and legend drugs that demonstrate
a potential for substance abuse by all prafessicnals licensed to prescribe or dispense
such substances. RCW 70225020(i} This includes the Respondent, whose
osteopathic.  credenttal  authonzes him to  use any frealment modality
See RCW 18.57.001(4) (emphasis added). PMP data may be provided io health
profession licensing, certification, or regulatory agencies RCW 70 225 040(3)a) The
Board 1s the regulatory agency for osteopathic physicians and surgeons in the state of
Washington. See chapter 18.57 RCW. That the Board can obtain PMP data s
unquestionable The Respondent’s Motion for Reconsideration and Addendum Motion
are denied on these grounds.

C. Fruits of the Poisonous Tree

2.12 The Respondent argues that the Board cannot obtain the snformation as #
has not established its nght to do sc under the Fourth Amendment: “[tlhe rights of the
people agamnst unreasonabie searches and seizures shall not be violated, and no
Warrants shall issue, but upen probable cause.” (Emphasis added). e further argues

that the Washington Constitution, Article |, sections 2, 3 and 7 preclude the Board from

? See aiso Murphy v. State, 115 Wn App 287 (2003} {Pharmmacy Commisson can conduct 2 warrantless
survey of an ingnidual’s patient prescnption Informaton).
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cbtaming this material {the treatment records of seeing any cf the Departmenis
proposed exhibnts). The relevant sections state, i order
“The Constitution of the Uniled States is the supreme law of the land”

“No person shall be deprived of life, liberty, or property, without due
process of law "

“No person shall be disturbed in his prvate affairs, or his home invaded,
without authority of law.”

The Respardent’s protection under Article |, Section 3 1s no greater than the Federal
provisions  See Sherman v Sfafe, 128 Wn 2d 164 (1865). The protection of Article 1,
Section 7, of the Washington Constitution extends to administrative searches
coextensively with those of the Fourth Amendment. See Seymour v Dental Qualty
Assurance Commission, 152 Wn. App. 156, 165 (Division 1, 2009) (Seymour).

213 In the Seymour decision, the Division | Court of Appeals held that to be
valid under the Fourth Amendment, a warrantiess regulatory search or administrative
inspection must satisfy three criteria:

{1} [f there 15 a substantial govemmental interest that informs the

regulatory scheme pursuant to which the inspection is made, {(2)

warrantless nspections are necessary to further the regulatoty scheme,

and (3) if the inspeclion program provides a constitutionally adequate

substitute for a warrant, in terms of cerainty and regularty of its

application
Seymour, 152 Wn App. at 167. In consideration of the Seymour criteria, the Presiding
Officer concludes
A, In the Uniform Disciplinary Act (chapter 18 130 RCW), ong of the
legislature’s stated intentions 1s for “the enforcement of laws the purpose of
which s to assure the public of the adequacy of professional competence and

PREHEARING ORDER NO 12
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conduct In the health arts” RCW 18130010 The legislature's intent 1s
evidence that there 15 a substantial governmental interest in assuring the
adequacy of the conduct of the health arts  in addsition, the practice of meduwine
15 an extensively regulated mdustry. See New York v. Burger, 482 U.S, 691, 707
{1987).

B By passing the Uniform Discipiinary Act, the legistature created a
regulatory scheme that permits warrantless searches  First, the Board has the
authorty and duty to investigate complammts of unprofessicnal conduct.
RCW 18.130.050(2). In the process of investigating a complant of
unprofessional conduct, the Board is authorized to conduct praclice reviews
{defined In RCW 18.130.020(9} as an investigative audil of records refated to the
complaint). RCW 18.130.050(7)

G Complaints may not be nvestigated untii the Board reviews the
complaint  RCW 18 130 080(2); see Seymour, 156 Wn. App at 168; see also
Ciierit A v. Yoshuinaka, 128 Wn. App. 833, 844 (Division 1, 2008). The Board
authorized the investigations, See Department Exhibits D-6 and D-11. While the
Division One Court of Appeals in Seymour did not specifically reach the question
of whether the Uniform Disciplinary Act scheme was an adequate substiute,"
the Presiding Officer concludes the Boaid's actions can be used to determine if
the searches were ‘“unreasonable” for Fourth Amendment and Ardicle 1,

Section 7 purposes. The Presidng Officer concludes that under the

® Spe Seyrncur v Dental Quaity Assurence Commission, 152 Wn App at 168 (Footnote 6)
PREHEARING ORDER NC. 12:
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crcumnstances the Board's acton in obtaning the PMP documents and

requesting treatment records based on the complaints was not an unreasonable

method of conducting the investigation

2.14 Given the analysis in Paragraphs 212 and 2.13 above, the Preskling
Officer concludes the inveshgation authorized by the Board was appropriate under the
circumstances and did not violate the Fourth Amendment or Article 1, Section 7 For
that reason, the Respondent’s Motron for Reconsideration and Addendum Motion are
denied. As the Motians are denied. the Presiding Officer further concludes that the “fruit
of the poiscnous tree” Issue that requires the suppression of the Department's proposed
exhibits faits. The Presiding Officer admits the Department’s Exhibits D-1 through D-16,
as tgentified n the May 12, 2014 Amended Prehearnng Statement

Ili. ORDER

Based on the foregong Procedural History and Findings of Fact, and
Conclusions of Law, it is ORDERED.

3.1 The Respondent's Motion for Reconsideration of Prehearing Order Ne 1
dated May 12, 2014, 1s DENIED

32  The Respondent's Addendum Motion dated Apri 16, 2014, is DENIED

33 The Deparment's Exhibis D-1 through D-16, as identified in the
i

i
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Department's Amended Preheaning Statement dated May 12, 2014, are each
ADMITTED
Dated this < _day of May, 2014

AL SN A
JOHN F.{'?;J;JTZ, Review Judde

Presiding YOfficer

DECLARATICN OF SEPYICE BY MaiL
| deciare that today | served a copy of this document upon the foflowing paies of record
RHYS A STERLING, ATTORMEY AT LAW AND KRISTIN G. BREWER, AAG by marling & copy properly adriressed with postage prepaid

=
DATED AT OLYMPé, WASHINGTON 'i‘HISQ‘is DAY OF MAY, 2014

udicalffe Unt g
oo JARELLE COGNASSO

JUDY YOUNG

For more mlormaton, visit our website at
http./iwww doh wa.gov/PublicHealthandHealthcareProviders'HealificareProfessionsandFaciiies Heannas aspx
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DEPARTMENT OF HEALTH
HEALTH SYSTEMS QUALITY ASSURANCE
OFFICE INVESTIGATION AND INSPECTLON

MEMORANDUM TO FILE
Date, May 7,2013
Case # 2012-83300P & 2012-85830PF
Re: Dale E. Alsager,
.
From: Trish Haoyle, Investigator |

On May 2, 2013 a task was requested for a Prescription Monitormg Program (PMI)
Report for the Respondent, The request covered prescriptions wnitien by the Respondent
far patients and prescriptions he wrote to himself

On May 3, 2013 prescriptions written by the Respondeat from July 12, 2011 o Apri 25,
2013 were obtawned fiom the PMF Repon. The reporting pharmacies wcluded Barelt,
Costco, Fred Meyer, Safeway Swnmit, Thuty Payless Wui-Mart, Walgreen and Target
covenng most of Washington State Two other pharmaciss listed are Humana Phannacy |
located in Phoenix, AZ and Medeo located in Las Vegus, NV.

Reviewed by: Date:

exar Copace |
0030
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STATE LUF WASHINGION

DEPARTMENT OF HEALTH
Juiy 5 2013

[ Dale Alsager DO
P Rox 1010
Maple Valley, WA 98038

Case No. 20£3-38350P
Dear Dr Alsager

The Board of Osteopathic Medicine and Surgery 1s invesugabng a complaint against you. The
complaint ztleges “Failure to comply with an order issued by the disciplinung awthority o1 2
stipulation for informal disposition entered into wath the disciphmng authority ", RCW
18.130.180(%).

Specificatly, 1t was atleged you continued to wiite prescaptions for Scheduled If and Scheduled
111 drugs for patients after the Conclusions of Law and Final Order was issued on August 7, 2006
by the Department of Health. The Order restricted you from prescribing Scheduie H and
Schedule 1T controlled substances

The Board of Osteopathic Medicine and Surgery 1s authuneed 10 inveshgate all aliegations and
complawnts. (RCW 18,130 1550}

State law requires you to cooperate with an investigation You must respond (0 requests for
records and documentauon i you do not provide decurnents, records and vther tems when they
are due, we can charge you a finc of up 1o $100 per day. The fine applics to existing documents,
records, or items under your control. The maximum fine is $5,000. We will report the fine to
federal databases and it will appear on our Web site. We may also charge you with
unprofessienal conduct for fahue w enoperate. (RCW 18 130.1804{8))

Y ou must provide a full and complete explanatinn of the matter if requested (RCW

18 130 180/8)}b) We may use your response if we take disciplinary acuon, or in a hearing You
may have an attorney assist you pnor to making your response. This will be al your expense.

If an attomey represents you, please have the attorney send me a Letter of Representation. The
letter allows us to speak with lum or her about the complaint ageinst you. It will ensure we
provide a copy of any correspundence to you to your attorney

The Health Care information Act requires vou to disclose health care information about 2 patient
without patient authorization (RCW 70.02 1150 (2)a)

Please provide the fullowing wnformation
+  Pigase submit a st of panienss for whom you huve prescribed schueduled 1]

ander scheduled I drugs after Augaest 7, 2006 This informator: should
include, but s not fimited to

0 000 1 4 oo CvihrT })PA'& J
0046
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M~
—_—

July 5, 2013
Page 2

+ Panhent’s name
«  Date of prescriphon
s Namg of drug prescribed,
s Dosage per drug
+  Quantity of preseriphion
+ Specific instructions
v Number of Refills (if any)
+ Please provided a complete capy of the patient's file, including but not limited
1o panent history, :ntake sheet, chart noies addressing the prescription
writfen

The information is duc fulv 29, 2013 If available, provide records and images in CD format.
Mal your response to the address below  Please contact me if you have any questions or ¢annot
provide the information by the due date

IMPORTANT NOTICE
RCW 18.130.230 replaced rules about how quickly you must respond to requests for
| documents, records and other items.

Thark you for your cooperation

e\l
Tea o™ oE ‘\\*\

Health Care Investigator
20425 72 Ave S, Sue 310
Kent, WA 98032

‘Tnsh Hoyle@DOH WA GOV
253-395-6708 (P)
253-395-6365 (F)

I declare under penalty of perjury under the laws of the Statc of Washington that [ placed this
letier addressed to the person named above at the address listed on the date identified in the
United States mail in a properly addressed and stamped envelope

. __Kent ~ . Washingicn

o w\\&\ Sy 1=

Dated July 5, 2013 at

000015
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STATE OF WASHINGTON

REFARTMENT OF HFALTH
Scplanby- 6, 2013

Mr Rbys A, Sledmp
Anomey ot [2w

PO Bov 118

Honart, WA 80256213

Re Dale E. Alsages, 1.0
Petitinn for Declarztory Order

Dzar Mr Sterliog

‘Ihe Boag! of Osteopathic Modims acd Sugory (Homd) recrmed jour lfenl’s Petitin for
Drelarzoey Order (Peution) regarding e conchtutone oty e zertam provistons of ths Umform
Ihnscipbnary Act (DAY and RIUW 70 02 L50 #ad (e ipa} Ordey dated Augrst 15, 2008, The
Department of Heelth recerved the Petiion on Anmst 34, 2012

e Petitioner Sled & ook Petiiuns for Decleratney Order cn December 14, 2012 Hy Iriter
dated Jamaay 7, 7013, the Boar! infe:ned the Petitioner £ dechned w =nier & Declavaiory G-der
i reszumes 1o the Droembec 2012 potitien

The Washingten adziindstratn & Procodure Act {APA) ducimiges the privcedire for requesting a
Aeriamtory oider fom anagracy  “Any peron may petilion an agency for a declaarory wder
with respeet 1 the applicat ity to spocified cacemslonces of a rale, Grier, of sleatie mforeable
5y the ageacy.” RCW 34 05 244K5). The Pedtiozer qmst set forth facis end osans To show 272
of the eguitemeants belgw: . N

(a) "\ hret noomta iy reoessitating L esoloton e¥.st

(b} That thexe s actaz] confraversy azising foan the urcartaiuy sk thad o
deslaratoty evder will not be metcly 2n 2dvisory o 36

{c) That the cocertaingy advarscly affacts the pet voser,

" d Tt T2 v efeet T ecierintaty o e pelie: riweigds By ad e |
dfeets go nthess or on e gaperal pablic thet mey hkely anse fivn the anler
veruested, aud
1£] That the pen‘ion complies w1t eay add@tanal eqpemens extavlished by &
ayensy vorder subsection (2) of this sceben.

ROW 34552401
An ageney et wepend, in ot within diitty daya 5 reeeipt o the petion. The azensy bas

Sour gotutory optians oo 5ia 1y respend [t omy . onterer arder daclenng the apphcahibty
of the stamte or maie 1n cesstion 1 thae spucifed cintmsiaeces, sct the mativr far epocified
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procecdiogs; sl 2 e » fthun canety davs to cnter a declaratoy order; or derhne to eorer @
uclaerory arder, stanng the rxasuns fro s selion. PLW 54 05.240(5)=2}(d)

T s matier, ths Board dechucs to eater a deslaran 1y order, pursuant (0 RCW 34 03.240(53(4), fir
the following cisons:

1) "o Petiricner seeks a remedy that ts not within the Bo ud’s subarity to provide
Tir Pelitioner requesis, as he dud i his Decanber 2012 Petinon for Declaratory
O, that the Board find portiops of the Uniforn Discplinary Act and Health Care
Iaformaten Act are €ither usconstitiziional an their face o as apphed. See Patition £
6,7, 11and 13, The siztuics srpued o he unconstasional by the PetiHoner are
ROW 15,130 050CT, 18.130 150¢(8), 18 130 230(3) 2nd REW TOOL0O50(2Ke). Thuse
statutes relabs to the producton of documents 2od/or heaith care records to the Board.
Haweser, it 15 woll stablished that a statute is prosied venstitgional. Teree
Ceunty v Stete, 150 Wi 2d 422 at 430, 73 PAd 640 (2003); Isfand County v. Stae,
135 Wi2d 141, 555 P24 377 (1998) ““The burden is on the party challeaging tho
<tztufe (o prove 1t uncgustlitionality peyoud a reasenable doule ™ Island Counly,
135 Wn 2 at 146, The defermnetion a5 to whether a statute is ueconstrarional 13
archuively a judichal funchion. taie ex rel Heomvgp v Murphy, 138 Wn 2d, SU0, §10.
g2 Pl 611 (1999) '[he Board has vo autturity to define the imeamng or scope af a
camstaitivnal pras ision

2} Sesvad, the Pettio.s sudhs 2 remedy (it is not proper’y addiessed by means of @
decleratory mder. The 1elicf reymested in the Petiton i to quash the Board's
“gemand letters” dated July 5, 2013 and July 30, 2013 SesPehtiopat 13 The
prpase of 2 deslaratory cuder is not to requice the agepey 1o tacachon. Instecd, s
pupase is v obtain danficaiion fiem an 2gency &8 0 the applicabifity of umeleac
law. 1581 Model APA §2-103(¢) .The APA descrives the declamiory arder sath
respect to ths apphicabifity to spealicd cirsumstan: es of 2 rile, ardsy, oF sialie
calgeable by the apency.” RUW 3-1.05.240(1). lu Uds cass, Petthener s trgng the
apency to take 4020 on cyeats that have lmady vcoured Petitioner 15 unzble o
ke the showing rquired m RCW 3405 24001 ){sH(2) rezarding the roquest o
Grash

3) Finally, the Boar § finds that the Petidoner has not demeasirated an wnZeriaimty
neses-atatne rsclution snsts with zegands to the jngueye of the Fival Order dated
Avgzast 15, 2003, Thesefore, Petitioner has not raet the requuremens of RCW

For the fowgaing nemsons, the Beand of Osteopathic Madicae and Surgary, in zceordance wik
the Washingtos Adpunistretive Procedurs Act, RCW 3405240, respectfuily declines to issuc a
decaratory axder in tiia matter.

Sinerelr,
SM gwhéawy"u E')D

shaznon Markegad, DO, pandd Chey
Board of Ostespathic Medicine and Sucgery
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TATL OF WASHINGTON
DULPARTMENT OF HEALTH

PROOF OF SERV ICE

T cortify taat 1 served (Le fuzepeing {ster wepneiing D Dade B Alsager's Pehiton for
Loelaratory Onter via US Mal pustrge prepail o,

Sir. Rhys A Suzhing

Attorpey o [ew

PO Box 238

Hobed, WA 930230213

1 ceutify wnder penalty of perjury ucder the laws of the siate of Weshungion thnt the

fregomg is tae and conzet

DATED s 8% day of Sepmber, 2013, at Oty opiz WA,

- :
_,a%ﬂﬁﬂef—~—=
Bret Camn

N o~
-
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STATE OF WASHINGTON
DEPARTMIENT OF HEALTH
BOARD OF OSTEOPATHIC MEDICINE AND SURGERY
In the Matter of Master Case No M2013-534

|
DALE E. ALBAGER J& £X PARTE ORDER OF
Credantal No DO OP 00001485, i SUMMARY ACTION
!
I

Respondent

BOARD PANEL Shannon Markegard. DO, Panei Chair
John G Finch, DO
Shacon Gundersen, Publc Member
Jeremy Graham, DO

PRESIDING OFFICER:  John F Kuniz, Reiaw Judge

Tine matier came before the Board of Osteopathic Medicine and Surgery iBoard)
on Septembsr 20, 2013, on a Motion for Order of Summary Action (Ex Parte Mction}
brought by the Ostecpathic Program of the Department of Health {Department) throuah
the Office of the Attorney General The Department issued a Staternent of Charges
alleging Respondent violated RCW 18,13C 180{8)ta) and (b}, and {9) The Board, after
reviewing the Stalement of Charges Ex Parte Moton, and suoporbing evidence,
GRANTS the motion  CREDENTIAL SUSPENDED pending further action

I FINDINGS OF FACT

11 Respondent s a doctor of astecpathic medicing and surgery credentialed
by the slate of Washington at all tmes apohcabie to this matter

12 The Department ssued a Statement of Charges alleging Respondent
violated RCW 18 130 180{8i(a) and (p) and (@) The Statement of Charges was

accompanied by all other documents required by WAC 246-11-250

£X PARTE ORUER OF
SUMMARY ACTION Pagz 1 0f 3

Master Case Mo M2012-514
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13 As set forth in the allegatons in the Statement of Charges. as weil as the
Ex Pare Motion, the Board finas that Respondent wiclated the tx Parte Order of
Summary Action of August 8, 2008, and the Findings of Fart, Conclusions of Law and
Final Order of August 15, 2008, by prescribing Schedule 11 controlled sunstances while
the prohibition agains: such prescriptions was in effect The Board finds that summary
action 18 necessary to address danger and potential danger to patients, because the
Board has tned a iess restnctve means of ‘esticting Respondent's prescnbing and
placing hum on probaticn, and this did not stop Respandent from prescribing in violation
of the Board's orgers  Further Respondent has not cooperatea with investigations and
thus has thwared the Bcard m ds efforts to conduct further mvestgation nic
Respondent's prescrbing practices

14 The atove allegatons, supported by the declaratons of health care
investgator Tnsh Hoyle and Comphiance Officer Bruce 8roneske Jo, together with the
attached extubits, justify the determination of wnmediate danger in this case and a
decision to immediately suspend tha credential untd a heaning on the matter 1s held.

fi CONCLUSIONS OF LAW

21 The Beard has junsdicuon over Respondent’s credential fo practice 3s an
ostecpathic physician and surgeon RCYWY 18 130 040

2.2  The Board has authorty to take emergency adjudicatve action to address
an mmediate danger fo the pubic health safety or weifare  RCW 34 05.422{4)
RCW 34 06473 RCW 18 130 050(8), and WAL 246-11-300

23  The Findings of Fact establish the existence of an snmed:ate danger to
the public health, safety o welfare if Respondent has an unresiricted credantial The

EX PARTE ORDER GF
SUMMARY ACTION Page 2 of 3

Master Case Mo M2013-514

0012
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Findings of Fact estabiish that the requested sumMAry action 18 necessary and
adequately addieesas the danger 1o the public health, vafiety, or weifare
m. ORDER

3.1 Based on the Frndings of Fact and Conclusichs of Law, w is ORDERED
that Respondent’s sradential to practice as an osteopaihic physician and sungaon 1§
SUMMARILY SUSPENDED pending further disciphinary proceedings by the Board.

33 is MERESY CRDERED that a profective arder In tius casa 15 GRANTED.
Al healthcare mfaimahon and non-conviction data contained in the Ex Parte Motian,
Deciaratien, @nd attachad exhibits shall nat be released except as provided m
Chaptet 7002 RCW and Chapter 10.87 RCW RCEW 34 05.446(1) and
WAG 2405-11400(2), and (5}

Dated this 20 _ day of September, 2013

Cioarkeg A2
Shannon Mdrkegatd, DG
Panel Chair

For mpre informaien, wsit aur website at
B svacw don wa vV ghiicHealhsnat ScalthezciponidirgHeakheareProfessions andPagilingalearnzs aspx

EX PARTE ORDER OF
StimMaRY ACTION Page 3513

Maater Gosg No M2013-54

0013
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U.S. Constitution

Amendment IV

The right of the people to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures, shall not be violated, and no warrants
shall 1ssue, but upon probable cause, supported by oath or affirmation, and
particularly describing the place to be scarched, and the persons or things to be
seized.

Ameandment V

No person shall be held to answer for a capital. or otherwise infamous crime,
unless on a presentment or indictment of a grand jury, except in cases arising in
the land or naval forces, or in the militia, when 1n actual service in time of war or
public danger; nor shall any person be subject for the same offense to be twice
put in jeopardy of life or limb; nor shall be compelied in any criminal case to be a
witness against himself. nor be deprived of life, liberty, or property, without due
process of law: nor shall private property be taken for public vse, without just
compensation.

Amendment X1V
Section 1.

All persons born or naturalized m the United States, and subject to the
jurisdiction thereot, are citizens of the United States and of the state wherein they
reside. No state shall make or enforce any law which shall abridge the privileges
or ymmunities of citizens of the United States; nor shall any state deprive any
person of fQife, liberty, or property, without due process of law; nor deny to any
person within its jurisdiction the equal protection of the laws.

Section 2.

Representatives shall be apportioned among the several states according to their
respective numbers, counting the whole number of persons in each state,
excluding Indians not taxed. But when the right to vote at any efection for the
choice of electors for President and Vice President of the United States.
Representatives in Congress. the executive and judicial officers of a state. or the
members of the legislature thereof, is denied to any of the male inhabitants of
such state, being twenty-one years of age, and c¢itizens of the United States, or in
any way abridged. except for participation in rebellion, or other crime, the basis
of representation therein shall be reduced in the proportion which the number of
such male citizens shall bear to the whole number of male citizens twenty-one
years of age 1n such state,

Section 3.

No person shall be a Senator or Representative in Congress, or elector of
President and Vice President, or hold any office, civil or military. under the
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United States, or under any state, who., having previously taken an oath. as a
member of Congress, or as an officer of the United States, or as a member of any
state legislature, or as an executive or judicial officer of any state, 1o support the
Constitation of the United States, shall have engaged in insurrection or rebellion
against the same, or given aid or comfort to the enemies thereof But Congress
may by a vote of two-thirds of each House, remove such disability.

Section 4.

The validity of the public debt of the United States, authorized by law, including
debts incurred for payment of pensions and bounties for services in suppressing
insurrection or rebellion, shall not be questioned. But neither the United States
nor any state shall assume or pay any debt or obligation incurred in aid of
insurrection or rebellion against the United States, or any claim for the loss or
emancipation of any slave; but all such debts, obligations and claims shall be
held illegal and void.

Section 5.

The Congress shall have power to enforce, by appropriate legislation, the
provisions of this article.

Washington State Constitution

ARTICLE] DECLARATION OF RIGHTS

SECTION 2 SUPREME LAW OF THE LAND. The Ceonstitution of the United
States is the supreme law of the land.

SECTION 3 PERSONAL RIGHTS. No person shall be deprived of life, liberty,
or property, without due process of law.

SECTION 7 INVASION OF PRIVATE AFFAIRS OR HOME PROHIBITED.
No person shall be disturbed m his private aftfairs, or his home invaded, without
authority of law.

SECTION 9 RIGHTS OF ACCUSED PERSONS. Ne person shall be
compelled in any criminal case to give evidence against himself, or be twice put
in jeopardy tor the same offense.

SECTION 29 CONSTITUTION MANDATORY. The provisions of this

Constitution are mandatory. unless by express words they are declared to be
otherwise.
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WASHINGTON STATE STATUTES (RCW)

RCW 18.130.650 Authority of disciplining authority.

Except as provided in RCW 18.130.062, the disciplining authority has the
following authority:

{7) In the course of investigating a complaint or report of unprofessional
conduct, to conduct practice reviews and to issue citations and assess fines for
failure to produce documents, records, or other items in accordance with RCW
18.130.230;

RCW 18.130.095 Uniform procedural rules.

{2) The uniform procedures for conducting investigations shall provide that prior
iv taking u written statement:

(a) For violation of this chapter, the investigator shall inform such
person. in writing of: (1) The nature of the complaint, {ii) that the person
may consult with legal counsel at his or her expense prior to making a
statement: and (i11) that any statement that the person makes may be used in
an adjudicative proceeding conducted under this chapter.

RCW 18.130.1090 Hearings — Adjudicative proceedings under chapter 34.05
RCw.

The procedures governing adjudicative proceedings before agencies under
chapter 34.05 RCW, the Administrative Procedure Act, govern all hearings
betore the disciplining authonty. The disciplining authority has, in addition to the
powers and duties set forth mn this chapter. ali of the powers and duties under
chapter 34.05 RCW, which include, without limitation, all powers relating to the
administration of oaths, the receipt of evidence, the issuvance and enforcing of
subpoenas, and the taking of depositions.

RCW 18.130.160 Finding of unprofessional conduct — Orders — Sanctions —
Stay — Costs — Stipulations.

Upon a finding, after hearing, that a license holder has committed
unprofessional conduct or is unable to practice with reasonable skill and safety
due to a physical or mental condition, the disciplining authority shall issue an
order including sanctions adopted in accordance with the schedule adopted under
RCW 18.130.390 giving proper consideration to any prior findings of fact under
RCW 18.130.110, any stipulations to informal disposition under RCW
18.130.172, and any action faken by other in-state or out-of-state disciplining
authoritics. The order must provide for one or any combination of the following,
as directed by the schedule:

APP-130



{1} Revocation of the license;
(2} Svspension of the license for a fixed or indefinite term;
(3} Restriction or limitation of the practice;

(4) Requiring the satisfactory completion of a specific program of remedial
education or treatment,

(5Y The monitonng of the practice by a supervisor approved by the
disciplining authority;

{6} Censure or reprimand;
{7} Compliance with conditions of probation for a destgnated period of tire;

(8) Payment of a fine for each violation of this chapter, not to exceed five
thousand dollars per violation. Funds reccived shall be placed in the health
professions account;

{9) Denial of the license request;
{10) Corrective action;
(11) Refund of fees billed to and collected from the consumer;

(12) A surrender of the practitioner's license 1n lieu of other sanctions, which
must be reported to the federal data bank.

Any of the actions under this section may be totally or partly stayed by the
disciplining authority. Safeguarding the public's health and safety is the
paramount responsibility of every disciplining authonty. In determining what
action s appropriate, the disciplining authority must consider the schedule
adopted under RCW 18.130.390. Where the schedule allows flexibility in
determining the appropriate sanction, the disciplining authority must first
consider what sanctions are necessary to protect or compensate the public. Only
after such provisions have been made may the disciplining authority consider and
include in the order requirements designed to rehabilitate the license holder. All
costs associated with comphance with orders issued under this section are the
obligation of the license holder. The disciplining authority may order permanent
revocation of a license if 1t finds that the license holder can never be rehabilitated
or can never regain the ability to practice with reasonable skill and safety.

Surrender or permanent revocation of a license under this section is not
subject to a petition for reinstatement under RCW 18.130.150.

The disciplining authority may determine that a case presents unique
circumstances that the schedule adopted under RCW 18.130.390 does not
adequately address. The disciplining authority may deviate from the schedule
adopted under RCW 18.130.390 when selecting appropriate sanctions, but the
disciplining authority must issue a written explanation of the basis for not
following the schedule.
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RCW 18.136.188 Unprofessional conduct.

The tollowing conduct, acts, or conditions constitute unprofessional conduct
for any license holder under the jurisdiction of this chapter:

(8) Failure to cooperate with the disciplining authority by:
(a} Not furnishing any papers, documents, records, or other items;

{b) Not furnishing in writing a full and complete explanation covering
the matter contained n the complaint filed with the disciplining authority;

{c) Not responding to subpoenas issued by the disciplining authority,
whether or not the recipient of the subpoena is the accused 1n the
proceeding; or

{d) Not providing recasonable and timely access for authorized
representatives of the disciplining authority seeking to perform practice
reviews at facilities utilized by the license holder;

(9) Failure to comply with an order issued by the disciplining authonty or a
stipulation for informal disposition entered into with the disciplining authority;

RCW 18.130.230 Production of documents — Administrative fines.

(13 {a} A hcensee must produce documents, records, or other items that are
within his or her possession or control within twenty-one calendar days of service
of a request by a disciplining authority. If the twenty-one calendar day limit
results in a hardship upon the licensee, he or she may request, for good cause, an
extension not to exceed thirty additional calendar days.

{b) Iri the event the hicensee fails to produce the documents, records, or other
items as requested by the disciplining authority or fails to obtain an extension of
the time for response, the disciplining authority may issue a written citation and
assess a fine of up to one hundred dollars per day for each day after the issuance
of the citation until the documents, records, or other items are produced.

(¢) In no event may the administrative fine assessed by the disciplining
authority uxceed five thousand dollars for each investigation made with respect
to the violation.

RCW 34.05.020 Savings — Authority of agencies to comply with chapter —
Effect of subsequent {egislation.

Nothing in this chapter may be held to diminish the constitutional rights of
any person or to limit or repeal additional requirements imposed by statute or
otherwise recognized by faw. Except as otherwise required by law, all
requirements or privileges relating to evidence or procedure shall apply equally
to agencies and persons. Every agency is granted all authority necessary to
comply with the requirements of this chapter through the issuance of rules or
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otherwise. No subsequent legislation shall be held to supersede or modify the
provisions of this chapter or its applicability to any agency except to the extent
that such legislation shall do so expressly,

RCW 34.05.452 Rules of evidence — Cross-examination.

{1) Evidence, including hearsay evidence, is admissible if in the judgment of the
presiding officer it is the kind of evidence on which reasonably prudent persons
are accustomed to rely in the conduct of their affairs. The presiding officer shall
exclude evidence that is excludable on constitutional or statutory grounds or on
the basis of evidentiary privilepe recognized in the courts of this state. The
presiding officer may exclude evidence that is irrelevant, immatenial, or unduly
repetitious

(2) If nat inconsistent with subsection (1) of this section, the presiding officer
shall refer to the Washington Rules of Evidence as guidelines for evidentiary
rulings.

RCW 34.05.570 Judicial review.

{1) Generally. Except to the extent that this chapter or another statute provides
otherwise:

(a) The burden of demonstrating the invalidity of agency action is on the
party asserting invalidity,

{b) The validity of agency action shall be determined 1n accordance with the
standards of review provided 1n this section, as applied to the agency action at the
time it was taken;

(¢} The court shall make a separate and distinct ruling on each material issue
on which the court’s decision is based: and

(d) The court shall grant relief only if it determines that a person seeking
Judicial relief has been substantially prejudiced by the action complained of.

i3) Review of agency orders in adjudicative proceedings. The court shall grant

relief from an agency order in an adjudicative proceeding only if it determines
that:

(a) The order, or the statute or rule on which the order is based, is 1n
violation of constitutional provisions on its face or as applied;

(b) The order is outside the statutory authority or jurisdiction of the agency
conferred by any pravision of law;

(¢) The agency has engaged in unlawful procedure or decision-making
process, or has failed to follow a prescribed procedure;

(d) The agency has errencously interpreted or applied the law:
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{e) The order is not supported by evidence that is substaniial when viewed 1n
light of the whole record before the court, which includes the agency record for
judicial review, supplemented by any additional evidence rteceived by the court
under this chapter;

(f) The agency has not decided all issues requining resolution by the agency;

{g) A motion for disqualification under RCW 34.05.425 or 34.12.050 was
made and was immproperly denied or, if no motion was made, facts are shown to
support the grant of such a motion that were not known and were not reasonably
discoverable by the challenging party at the appropriate time for making such a
motion;

th) The order is nconsistent with a rule of the agency unless the agency
explains the inconsistency by stating facts and reasons to demonstrate a rational
basis for inconsistency; or

{1) The order is arbitrary or capricious.

RCW 70.62.050 Disclosure without patient’s authorization — Need-to-know
basis.

{2) A health care provider shall disclose health care information, except for
information and records related to sexually transmitted diseases, unless otherwise
authorized in RCW 70.02.220, about a patient without the patient's authorization
if the disclosure is:

{a) To federal, state, or local public health authorities, to the extent the
health care provider s required by law to report health care information; when
negded to determine compliance with state or federal licensure, certification or
registration rules or laws, or to investigate unprofessional conduct or ability to
practice with reasonable skill and safety under chapter 18.130 RCW. Any health
care information obtained under this subsection 1s exempt from public inspection
and copymng pursuant to chapter 42.56 RCW.

RCW 70.225.040 Confidentiality of prescription information — Procedures —
Immunity when acting in good faith.

(1) Prescription information submitted to the department shall be confidential, 1n
compliance with chapter 70.02 RCW and federal health care information privacy
requirements and not subject to disclosure, except as provided in subsections (3)
and {4) of this section.

(2) The department shall maintain procedures to ensure that the privacy and
confidentiality of patients and patient nformation collected, recorded,
transmitted, and maintained is not disclosed to persons except as in subsections
(3} and {4) of this section.

{3) The department may provide data in the prescription monitoring program to
the following persons:
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(2) Persons authorized to prescribe or dispense controlled substances, for
the purpose of providing medical or pharmaceutical care for their patients;

() An individual who requests the individual's own prescription
monitoring mformation;

{c¢) Health professional licensing, certification, or regulatory agency or
entity:

(d) Appropriate local, state, and federal law enforcement or prosecutorial
officials who arc engaged in a bona fide specific investigation involving a
designated person;

(¢) Authorized practitioners of the department of social and health
services and the health care authority regarding medicaid program recipients;

(f) The director or director's designee within the department of labor and
industries regarding workers' compensation claimants;

(g) The director or the director's designee within the department of
corrections regarding offenders committed to the department of corrections;

{h) Other entities under grand jury subpoena or court order; and

(i) Personnel of the department for purposes of administration and
enforcement of this chapter or chapter 69.50 RCW,

{4) The department may provide data to public or private entities for statistical,
research, or educational purposes after removing information that could be used
to identify individual patients, dispensers, prescribers, and persons who received
prescriptions {rom dispensers,

{5) A dispenser or practitioner acting in good faith 15 immune from any civil,
criminal, or administrative liabihity that might otherwise be incurred or imposed
for requesting, receiving, or using information from the program.

WASHINGTON ADMINISTRATIVE CODE (WAC)

WAC 10-08-220 Other law.

Nothing 1n chapter 10-08 WAC is intended to diminish the constitutional
rights of any person or to limit or modify additional requirements imposed by
statute, including the Administrative Procedure Act.

WAC 246-16-800 Sanctions — General provisions.

{1) Applying these rules.

{a} The disciplimng authorities listed n RCW 18.130.040(2) will apply
these rules to determine sanctions imposed for unprofessional conduct by a
license holder in any active, inactive, or expired status. The rules do not apply to
applicants.

{b) The disciplining authorities will apply the rules in:

(1} Orders under RCW 18.130.110 or 18.130.160; and
(i) Stipulations to informal disposition under RCW 18.130,172,
{c) Sanctions will begin on the effective date of the order.
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(2) Selecling sanctions
{a} The disciplining authority will select sanctions to protect the public and,
if possible, rehabilitate the license holder.
(b) The disciplining authority may impose the full range of sanctions listed
m RCW 18.130.160 for orders and RCW 18.130.172 for stipulations to informal
dispositions.
(i) Suspension or revocation will be imposed when the license holder
cannot practice with reasonable skill or safety.
(i1) Permanent revocation may be imposed when the disciplining
authority finds the license holder can never be rehabilitated or can never regain
the ability to practice safely.
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